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of Sections 1 and 3 
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When you are in the market for Insurance, 


or 


Fidelity and Surety Bonds, remember 


these three things: 


A 


2. 


There’s an Aitna policy or bond for practically every insurable hazard 
—for your home and its contents—for your automobile—for your busi- 
ness—for your earning power—for your financial responsibility to the 


public. 


7Etna’s financial stability and permanence are unquestioned. Since or- 
ganization in 1850, the A®tna Life and affiliated companies have paid 
over a billion five hundred and twenty-five million dollars to and for 
their policyholders. 


Etna has more than 25,000 representatives from coast to coast and 
claim offices in all principal cities, assuring you of prompt, efficient and 
friendly service whenever or wherever you may need it. 


It Pays to be Atna-ized! 


THE AZTNA CASUALTY & SURETY COMPANY 


affiliated with 


THE ZTNA LIFE INSURANCE COMPANY ¢ THE STANDARD FIRE INSURANCE COMPANY 


THE AUTOMOBILE INSURANCE COMPANY OF HARTFORD, CONNECTICUT 
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WHEREVER A LAWYER MAY BE LOCATED 


Buttle Ellicott Sq Sa. ‘Bide. 


—East, West, North or South—there is an 
office of The Corporation Trust Company 
within overnight mail or easy telephoning 
distance; and in that office an experienc 
representative who will gear up to your 
particular needs as much or as little of this 
organization's facilities as the matter you 
then have in hand may require. The Corpora- 
tion Trust Company's system of offices, at 
keypoints of the continent, is an important 
factor in its service to attorneys. 


THE COFPORATION TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
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| Is Ne Secret ! 


There are many occasions when your courts find it 
necessary to turn to the decisions of other 


states to get just the right cases in point 





a AS ER ES 


And where do they find them? 


It is no secret !—By actual count New York, Massachusetts and 
Illinois are cited more frequently by the Courts of other States 


than any other group. 





Fortunately the decisions of these states, together with those of 


Ohio and Indiana, are all to be found in a single set 


The North Eastern Reporter 


Appreciating its value, lawyers in every State in the Union have put 
the North Eastern Reporter in their libraries. 








You Can Begin Now With Vol. | 
North Eastern, 2d Series 
Recently Announced 














West Publishing Co. ' St. Paul, Minn. 
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Colorado, Kansas, New Mexico and Wyoming Enter 
Compact Affecting Interstate Aspects of Crime 





A ’ interstate compact which makes 
lefinite provision for the arrest of 


tives ther compacting states by 
‘ficers of the state from which they 

fled, for the attendance of wit- 
ses in criminal cases, and for recip- 


n supervising probationers 
was entered into at Den- 


lo, on July 6th by the states 


Colorado, Kansas, New 


Under the enabling acts of 


Mexico and 





ning 
ympacting states the compact must 


ratified by the several legislatures 


an become formally effective. 


Prosser, who was until his 


t death the Attorney General of 


ido, had been active in furthering 
negotiations for which were 
Norris C. Bakke, Deputy 
torney General of Colorado. Attend- 


Ss Cause 


rried on by 


ng the conference which resulted in 
document were Honorable Clarence 
Beck, Attorney General of Kansas, 


ile Frank H. Patton, Attorney 
Honorable 
of Wyo- 


Rogers, 


New Mexico, 


Lee, Attorney General 
ng, Honorable Byron G 
Attorney General of Colorado, and Nor- 

C. Bakke 


isted by Charles H. Queary, Director 


The Conference was as- 


the Colorado State Legislative Ref- 


erence Bureau and Miss Clair T. Sip- 
pel, Secretary of that Bureau. Mr. 
hn R. Burroughs, represented Justin 
Miller of the United States Attorney 
General’s office. 
[The compact was entered into to take 
advantage of the Act passed by Con- 





gress in 1934 which gives consent to 
any two or more states who desire to 
enter into “agreements or compacts 
for cooperative effort and mutual assist- 
ance in the prevention of crime.” 

The first section of the compact deal- 
ing with “Arrest of Persons Who Have 
Committed a Felony or Who Are Fugi- 
tives from Justice” provides that any 
state, county, or municipal peace officer 
of a compacting state may enter any or 
all of the other compacting states with- 
out interference while pursuing a felon, 
one charged with a felony, or a person 
who has escaped from a peace officer or 
a penal institution. Furthermore the 
officer may take the person or persons 
he is pursuing into custody and for that 
purpose no formalities are required 
other than establishing the authority of 
the arresting officer. The officer is also 
to have his right to the custody of the 
person he has pursued recognized by 
the courts and officers of the state in 
which he makes the arrest and he is to 
be given the use of the state or county 
penal institutions for temporary lodging 
of his prisoner or prisoners. In all re- 
spects the officer from without the state 
is to be treated so far as the person in 
his custody is concerned as if he were 
a duly constituted officer of the state 
where the arrest is made, or through 
which the prisoner is being transported. 

An important innovation is the pro- 
vision concerning waiver of extradition 
as follows: 

“All legal requirements to obtain ex- 
tradition of any person who has com- 
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mitted a felony in said State, or who is 
a fugitive from justice as herein desig- 
nated, arrested under conditions herein 
specified, are hereby expressly waived 
by the compacting states, and said duly 
constituted officer shall be permitted to 
transport said prisoner through any and 
all States, parties to this Compact, with- 
out interference whatsoever.” 

In the section “Attendance of 
the compact provides that, 


on 
Witnesses” 
in the event that any person in a com- 
pacting state is wanted as a witness in 
a criminal trial in one of the other 
states, the courts and court officials of 
the state where the witness is are to 
recognize as valid any subpoena, sum- 
mons, or court order issued in accord- 
ance with the law of the state where the 
trial is to be had. The witness is to be 
paid compensation and mileage equal to 
that provided by law in the state requir- 
ing his attendance, and he is to be im- 
mune from service of civil or criminal 
process while in attendance at the trial 
and when enroute to or from the place 
he is to testify, as to all matters occur- 
ring prior thereto. 

In the section on “Probation and Pa- 
role” judicial and administrative au- 
thorities are allowed to permit a parolee 
or probationer to reside in any of the 
other compacting states if the indi- 
vidual is a resident, or has his family 
within the other compacting state and 
can obtain employment there. In ab- 
sence of these qualifications the indi- 
vidual may go to the other compacting 
state if it consents to his being sent 
there. In the event that the parolee or 
probationer goes to another state he is 
to be given the same supervision as 
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are on probation, parole, or under a 
suspended sentence. 

The officers of the compacting states 
are at all allowed to enter the 
other states and retake those on parole 
or probation from their state and this 
without formality except to establish 
the authority of the officer and the iden- 
tity of the officer and the identity of 
the person to be retaken. All former 
legal requirements on extradition of 
such persons are waived by the com- 
If the parolee, proba- 
tioner, or recipient of a suspended sen- 
tence has committed or is charged with 
the state to 


times 


pacting states 


a crime in which he has 
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that state accords its own offenders who 
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gone, then he may not be retaken with- 
out consent of that state until after dis- 
charge from prosecution or 
ment for his latter offense 
The compact provides that the gover- 


imprison 


States are to 
appoint their Attorney Generals to act 
jointly in drawing up rules and regula- 
tions necessary to make the 
document. After ratification the com- 
pact is to continue in force and binding 


nors of the compacting 


effective 


on each ratifying state until renounced 
by it. the 
same authority that ratified the compact 


Renunciation is to be by 


and ninety day notice in writing is to 
be given to the governor of each com- 
pacting state of intention to withdraw. 


Thirty Eight Prosecutors from Twelve States Assemble at 
Law School of Northwestern University to Take 


Course 


UNIQUE and apparently a highly 
experiment has _ just 
Northwestern Uni- 
versity School of Law, in the form oi 


successful 
been ccncluded at 
“A Course or Seminar for Prosecuting 
Attorneys.” For many years the school 
attention to 
the administration of criminal justice. 
In the establishment of its Scientific 
Crime Detection Laboratory, six vears 
ago, it went a step further by attempt- 
ing to promote the utilization of scien- 
tific methods in criminal investigation. 
Recently its activities in the field of ad- 
ministration as well as in that of crim- 
inal investigation were extended to in 
clude a course for Prosecuting Attor- 


has devoted considerable 


neys. 

The object of this course, or seminar, 
was to gather together a 
prosecuting attorneys for the 
of permitting them to avail themselves 
of all the School's 
taining to criminal 
prosecution, and at the same time to per- 


number of 
purpose 
facilities 


Law per- 


investigation and 
mit an exchange of ideas and opinions 
among the attendants themselves. 

A group of thirty-eight prosecutors 
from twelve states assembled at the Law 
School and the Laboratory during the 
five day period from August 3rd to Aug- 
ust 7th to participate in this novel pro- 
gram—conceived and 
less as an experiment, but culminating 
in a display of sufficient interest to jus- 
tify its establishment as an annual in- 
stitution. Three of the attendants came 
from Michigan, seven from Wisconsin, 
two from North Dakota, five from Ohio, 


begun more or 


four from lowa, nine from Illinois, 
three from Indiana, and one each from 
New York, Louisiana, Florida, South 


Dakota, and Pennsylvania 
Apart from the significance of the 


Subjects in Which Instruction Was Given 


number of attending prosecuting at- 
torneys and the wide range of territory 
represented, the interest displayed by 
the group throughout the entire pro- 
gram clearly demonstrated the desirabil- 
ity as well as the need for a course, or 
seminar, of this nature. 

The majority of the attendants, and 
particularly those from relatively small 
communities, indicated that it frequently 
becomes necessary for them personally 
to conduct criminal investigations, prin 
cipally because of the inefficiency of lo- 
cal law enforcement agencies. This fact 
largely accounted for their interest in 
scientific methods of 
They not 


detection. 


know 


crime 


desired only to what 
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could be but also, as regards 


more elementary procedures, to famil 
iarize themselves with the actual detailed 
methods to be used, in order that the 

themselves could utilize them rathe: 
than depend upon the unpredictabl 


efforts of their local law enforcement 
offices. 
Although the 


attracted the chief inter 


subject of scientific 
crime detectior 
est of the attendants, the various topics 
legal or administrative na 
ture given much Als 
the discussions of the prosecutors them- 
selves and their exchange of ideas and 
be of 


of a strictly 


were attention. 


seemed t considerable 


opinions 
value. 

general notion that 
their 


Contrary to the 


prosecuting attorneys consider 


office merely as a training school for 
subsequent 
political stepping stone, there appeared 
every that at the ma- 
jority of this particular group consid- 
They seemed 


private practice or aS a 


indication least 
ered it in a different light 
to adopt a genuine professional attitude 
and ex- 


concerning the office, 


pressed the opinion that with the re- 


many 


moval of certain objectionable features, 
such as inadequate compensation (in 
some instances as low as $600 a year), 
and the consequent necessity for con- 
current private practice, and the adop- 
tion of certain minor reforms, the office 
could be trans- 
formed into a very attractive position 
members of the legal 
would be willing and 


of prosecuting attorney 


for competent 
profession who 


anxious to prepare themselves as spe- 


cialists in the field of criminal prosecu- 
tion, as well as in criminal investigation 


insofar as practicable. This seems to be 





GROUP 


OF 


PROSECUTORS 


TAKING 


COURSE AT NORTHWESTERN 


UNIVERSITY 
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and subjects tor 

\ series f lectures 

s b the staff men 

tific Crime Detection 

erning the various 

he crime detection 

by other faculty mem- 

School who had Spe 

phases of criminal 

l \ Seve il 

soc ated tn ¢€ 1¢ 

he aboratory, but 

} CC he 

ecia 1 cat 1 

pha ‘riminal 
nves 


I ocientinc 
hor ' “Firear 
aboratory irearms 


Comparative Microg 
les M. Wilson), “Doc 
ition” (by Katherine 

Chemistry ‘Medi 


“Bombs and Explo- 
W. Muehlberger “Mi 
Personal Identification,” 


Micrography (by M. 


‘Criminal Investiga 
Deception” (by 
eelel “Legal Decisions on 


lentification,” “Document 
Chemistry, 
“Microanaly- 
il Identification,” 
graphy,” 

‘Photography,” 


“Forensic 
Problems,” 
“Com 
“Detection of 
(by 
ntary to this, each attendant 
of the Laboratory's 
Scientific Criminal Investi 
ges, lithoprinted), for use 

mal guide and also as a 
iture reference concerning 
rinciples and explanations 
types of scientific evi 
status and 
“Out 


is their legal 


The cost of this 
ided in the nominal regis- 
mn fee of ten dollars). 
of “Fingerprints in 
estigation” and “Photog- 
were discussed 
Illinois 


Identification 


Scenes,” 
Sullivan of the 


of Criminal 


ation, and Lieutenant Ed- 
rke, formerly Chief of the 
Identification of the Police 
f Rochester, New York. 

eritus John Henry Wig- 
Leon Green, and Professor 
iker of the Law Schoc l, and 
arl H. DeLong of the De 


Pohtical Science discussed 
“The Prepara- 
nce,” “The Presentation of 
Modern Problems of 

Wigmore), “The 


ng subjects: 


Some 


(by Mr 
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Office of Prosecutor” (by Mr 


“Nolle Prosequi and Immunity Agree- 


“Reversible Error in 


Modern 


ments,” 
Cases,” “Some 
“Administrative Aspects of the Office of 
Attorney,” 
Justice” (by Mr. DeLong). 
i list of those taking 


Prosecuting 
partment of 
Following is a 


the course: 


Alvin F. Weichel, Sandusky, Ohio; 
Russell W. Keeney, Wheaton, Ill.; T. 
W. Foley, Superior, Wis.; Jacob A 
lessler, Sheboygan, Wis.; David L 
Brunstrom, Jamestown, N. \ Arthur 
B. Wilkins, Alpena, Mich.; Lyall T. 
Beggs, Madison, Wis.; Oscar M. Ed- 
wards, Racine, Wis.; Lynn W. Ferris, 
Mount Pleasant, Mich.; Robert F 
Jones, Lima, Ohio; Clarence G. Higi, 
Muncie, Ind.; Ralph F. Croal, Fargo, 
N. Dak.; W. O. Coleman, Asst. U. S. 


\ttorney, New Orleans, La.; George W. 
Howard, Jr., Mount Vernon, ILll.; El- 
liot Walstead, Madison, Wis.; John W. 


Green), 
Criminal 
Reforms in 


Criminal Prosecution” (by Mr. Baker), 


and “State De- 





589 


Coale, Taylorville, Ill.; S. J. Holder 
man, Morris, Ill.; A. R. Begesen, 
Fargo, N. Dak.; Charles W. Austin, St 
John’s, Mich.; John D. Germann, Jr., 
Monroe, Wis.; Burr H. Glenn, Hunt 
ington, Ind.; Allan A. Myers, Wheaton, 
Ill.; John B. Meister, Wauseon, Ohio; 
H. W. Markey, Huron, S. Dak.; Wm. 
A. Hallowes, III, | Fla. ; 
A. C. Carmichael, Pocahontas, lowa; 
W. O. Weaver, Wapello, lowa; Arno J. 
Miller, Portage, Wis.; W. R. Harris, 
Macomb, Ill.; C. G. L. Yearick, Colum- 
bus, Ohio; Willis, Blooming 
ton, Ill.; Malachy A. Coghlan, Chicago, 
Ill; Leon A. Grapes, Davenport, Iowa; 
Melton Boyd, Cambridge, Ohio; Nathan 
T. Elliff, Pekin, Ill.; Leon Schwartz, 
Wilkes-Barre, Pa.; Edgar A. Traeger, 
West Union, Iowa; Cecil F. Whitehead, 
Anderson, Ind. 


Jacksonville, 


J esse R . 


Frep E. InBau, 
Assistant Professor of Law, Scientific 
Crime Detection Laboratory, North- 
western University School of Law 


Proposed New Constitution for Union of Socialist Soviet 
Republics Socializes Instruments of Production But 
Permits Limited Personal Ownership of Certain 


Property 


Bens draft of the proposed new con- 
stitution for the Union of Soviet 
Socialist Republics which is scheduled 
to be submitted for consideration some 
time this Fall, is published in full in 
a recent issue of the New York Times. 
It is noteworthy for the civil liberties 
which it guarantees and the universal 
suffrage which it provides. The docu 
ment is long (almost twice the length 
of the United States Constitution) and 
contains details which ordinarily one 
would not expect to find in a funda- 
mental law; e. g., the “right to work” 
and the “right to rest.” Freedom of 
speech and of the press are to be in- 
sured by the government furnishing 
paper, printing presses, public halls and 
the like to organizations of workers. 
The first chapter in the document 


deals with “Social Organization.” All 
power is declared to belong to the 


workers of the town and village in the 
form of soviets of the workers’ deputies. 
The economic foundation of the U. S. 
S. R. consists in Socialist ownership 
of the implements and means of pro- 
duction which may either take the form 
of State ownership (public property) 
or of cooperative and collective farm 
ownership (property of individual col- 
lective farms and of cooperative asso- 
ciations). Some farms are owned by 
the State, hence are public property. 
State property includes the land, all 





Details 


natural 
transportation and communication, some 
farms, as well as the essential part of 
housing. Livestock, implements, farm 
products, and public buildings are said 
to be the “socialist property” of the col- 
lective farm or cooperative on which 
they are situated. Each collective farm 
household is, in addition, to have a plot 
of land for its own use attached to it, 
and as individual property, a house, 
productive livestock and poultry and 
minor agricultural implements. The 
lands occupied by the collective tarms 
are secured to them in perpetuity 

Alongside the predominant socialist 
system of economy small, private econ- 
omy of individual peasants and handi- 
craftsmen is permitted by law. This ts 
to be based on individual labor and ex- 
cludes the exploitation of the labor of 
others. Article Ten is sufficiently inter- 
esting to quote in full: “The personal 
ownership by citizens of their income 
from work and savings, home and 
auxiliary household economy, of objects 
of domestic and household economy as 
well as objects of personal use and com- 
fort are protected by law.” 

Work is declared to be the obligation 
of every person capable of working on 
the principle that “He who does not 
work shall not eat.” 

Chapter Two is devoted to “State 
Organization.” The various socialist 


resources, factories, means of 
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republics of the U. S. S. R. are named 
and their territorial make-up is set forth 
in detail. It is specifically provided that 
the Union is a voluntary association and 
that each republic retains its right freely 
from it. The 
said to extend to the usual 


to secede jurisdiction of 
the Union is 
questions of international relations, war 
and peace, money, national budget, and 
the like. The following matters are like- 
wise expressly designated as the busi- 
ness of the Union as distinct from its 
constituent republics: establishment of 
national economic plans; administration 
of banks, industrial, and agricultural 
establishments as well as trading enter- 
prises of all-Union importance; direc- 
tion of the credit as well as the mone 
tary system; establishment of principles 
for the use of lands and the exploitation 
of natural resources; education and 
public health; establishment basic 
labor laws ; legislation on judicatute and 
legal procedure, civil and criminal codes. 

Outside the matters specifically men- 
tioned in the article covering these mat- 


of 


ters, each republic exercises its power 
independently. The constitutions of the 
republics are to conform to that of the 


Union. It is provided that if a republic 
law and an all-Union law differ the 
latter is to be operative 


Chapter Three is denominated “The 
R.” The 
supreme organ of the Union is declared 
to the Council which is 
to exercise all the powers given to the 


Supreme Organ of the U 


be Supreme 
central government as outlined above, 
except to those to be administered 
by the organs of the Union subordinate 
to the Council, i. e., the Presidium of 
the Supreme Council, the Council of 
People’s Commissars, and the People’s 
The Supreme Council 
exercises the legislative power. It con- 
of two groups, a Council of the 
Union and the Council of Nationalities. 
The Council of Union is elected by citi- 
zens of the U. S. S. R. on the basis 
of one deputy per 300,000 population. 
The Council of Nationalities is 
up of deputies representing the republics 


as 


Commissariats. 


sists 


made 


and provinces on the basis of ten depu- 
ties from each Union republic, five from 
cach antonomous republic, and two from 
The Su- 


preme Council is elected for four years. 


each autonomous province 
Both houses have equal rights and each 
is free to initiate any type of legislative 
measure. A majority vote in each house 
is sufficient to approve a measure. 

At a joint session the two chambers 
of the Supreme Council elect the 
sidium of the Supreme Council consist- 
ing of a chairman, four vice-chairmen, 
and thirty-one members. 


Pre- 


a secretary 
The Presidium convenes the sessions of 
the Supreme Council, issues adminis- 


trative orders, dissolves the Council and 
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, 


»AR 


certain 


election case 


for 


orders a new in 


provided measures agreement be- 


tween the two houses fail. In general 
the Presidium exercises the function of 
the executive branch. 
its powers are increased when the Su- 
One 


In certain fields 


preme Council is not in session. 
Presidium lasts until another has been 
duly formed after a new election of the 
Supreme Council. 

Chapter Four deals briefly with the 
duties of the Supreme Councils in each 
of the Union Republics. 

Chapter Five outlines the “Organs of 
Administration of U. S. S. R.,” which 
consist of the Council of People’s Com- 
missars (formed by and responsible to 
the 
Commissariats. 


Council) and People’s 
Chapter Six deals with 
similar bodies in the Union republics 
Chapters Eight with 
“Organs of Power” in the autonomous 


Supreme 


and Seven and 
republics and in localities 

“Court and 
in Chapter Nine. 
the U. S. S. R 


republic, and province are designated to 


Prosecution” is taken up 
A Supreme Court of 
., Supreme courts in each 
administer justice. Special courts may 
be created by the Supreme Council. The 
Supreme Court of the U. S. S. R. is 
charged with the supervision of all judi- 
cial organs in the U. S. S. R. and the 
Union republics. It is elected by the 
Supreme Council for a period of five 
years. The in each 
Union republic is elected by the Su- 
preme Council of that republic for a 
five-year period, likewise m other re- 
People’s courts 
are elected by secret ballot (based on 


Supreme Court 


publics and provinces. 
universal, direct and equal suffrage) 
for a period of three years. 
Regulations the courts 
provide that each is to conduct its pro- 


concerning 


ceedings in the language of the locality 
where it but 
not speak or understand that language 
is to have his rights safeguarded. Cases 
except when 

and an 


convenes, one who does 


are to be heard openly 


otherwise provided by law ac- 
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cused is insu 


Article 112 pri 





the right of defe 


vides: “Judges are in 





pendent and subject only to law.” 
Prosecutor of the U. S. S. R. is charg 
with seeing that governmental er: 
obey the lav Local prosecutors 
responsible to him alone 

Chapter Ten contains the “Bill 
Rights” (“Citizens’ Basic Rights 
Obligations The right to work 


guaranteed an 
to 
ment for 


receive rus 
their 
its quantity an 
mentioned inc 
(annual 
security in old 
ness and loss 
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Washington Letter Reports Prospective Compilation of 
Acts Which the Supreme Court Has Held Unconstitu- 
tional—Preparing to Enforce Robinson-Patman Act 

Clarification of SEC Authority, Etc. 


Washington, Aug. 18 

List of Unconstitutional Acts 
HERE is to be printed in the near 
future the compilation of supposed 
laws which the Supreme Court has held 


unconstitutional. This is the study 
made by Mr. W. C. Gilbert, of the Leg- 
islative Reference Division of the Li- 


brary of Congress, as mentioned in the 
Washington Letter to the Journal 
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Sur Court of the United 
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37. $1. 200 
summary form of the Acts 
tutional was printed twice 
( eressional Record during the 


January 9, 1936, p. 263, 

uch Acts and on June 8, 

164, showing 70 instances 
é n t Supreme Court has held 
Acts unconstitutional 

summary, according to the 

ber of Justices for and against each 
i ns published in the Record 

23, 1936, in connection with 


by Senator Minton 


elive ed 
Federal Bar Association, 
hincton. D. ( which was placed 


of the Record at I 4402 


Preparation to Enforce Robinson- 
Patman Act 


rence recently held between 

eneral Cummings, Assistant 

ney General John Dickinson, 
ers of the Federal Trade 

mission, and others from the staffs 
ese tw ffices, policies of coopera 

ve t ere formulated between the 
Division of the Department 


stice nd the Federal Trade Com 
ssion for enforcement of the Robin 
Pa in Act \rrangements were 


f nsultation and cooperation 

rtment of Justice with the 

eral le Commission in investi- 

other activities in order that 

t wwencies might agree upon com- 

with reference to the Act 

ite their functions in con 
th its administration. 

t would be useless to expect an 

explanation of this Act 


ncies charged with its en 


ement ince the Clayton Act, which 
1 which has been in effect 


14, has not yet been fully clari- 

| 38 court decisions, the 
endment of 1925, and the various 
eatises that have been written on it. 


reover, it was deemed necessary in 
egislation to supplement also 
Federal Trade Commission Act 

1 in the same year, 1914, and also 
ended in 1925. Even the Sherman 


Act, which has been under 
nterpretation since its pas- 


1890, seemed to require supple- 


r g these various later enact 
] en suggested that this newest 
ittempts at regulating eco 


be held unconstitutional as 


CURRENT EVENTS 


an invasion of the powers “reserved to 
the States respectively or to the people” 
and that it is more apparently so than 
was the N. R. A. The complementary 
query is, if the R-P. A. does not suffer 
the fate of the N. R. A., whether it will 
be the entering wedge whereby the fed 
eral Government may exercise still 
greater regulatory powers over all types 
of business? 

Numerous questions are being asked 
about the Robinson-Patman Act; and 
even more numerous are the answers 
given to them. For example, is there 
criminaliter in the purported offense 
designated in the first provision of the 
penalty section (Sec. 3) of this Act, the 
provision which seeks to prohibit dis- 
criminating against a customer’s com- 
petitors by giving him a discount, re- 
bate, allowance, or advertising service 
charge which is not at the same time 
available to them? The other two of- 
fenses set forth in Sec. 3—the parts 
being separated by semicolons—include 
in their prescriptions the purpose of 
“destroying competition or eliminating 
a competitor.” That is to say, may the 
mere act of discriminating be made a 
crime? 12 C. J. 929, Sec. 441, at note 
21; 12 C. J. 1203, Sec. 971, at note 68. 

How many of the numerous things 
which are declared unlawful by the first 
section of the Act (the one amending 
the Clayton Act, 15 U. S. C. A. Sec. 13) 
are effectively prohibited? There are 
no penalties prescribed in this part 
which ostensibly is the substantive por- 
tion of the Act. Section 3, which at- 
tempts to cover the subject of penalties, 
makes no definite reference to the ear- 
lier portions of the Act; but, on the 
contrary, is limited to persons “violat- 
ing any of the provisions of this sec- 
tion.” 

Hence, the things inveighed against 
in the first section may not be punished 
under provisions of this Act unless they 
also come within the three cases of Sec. 
3, viz.: (a) Discrimination against 
competitors of the customer (with the 
doubt of its effectiveness suggested in 
the second paragraph above) ; (b) Sell- 
ing or contracting to sell goods in one 
locality at prices lower than they are 
sold elsewhere in the country “for the 
purpose of destroying competition, or 
eliminating a competitor”; or (c) Sell- 
ing or contracting “to sell, goods at un- 
reasonably low prices for the purpose 
of destroying competition or eliminat- 
ing a competitor.” The prescribing of 
punishment is generally considered nec- 
essary in constituting a statutory crime. 
16 C. J. 68, Sec. 30. 

There might be cases where some of 
the things declared “unlawful” in the 
first section would be found along with 
a combination or conspiracy in restraint 
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of trade and therefore receive indirect 


punishment under the Sherman Anti- 
Trust Act, 15 U. S. C. A. Sec. 1. It is 
hardly reasonable that the threefold 
damages to the person injured (15 U.S. 
C. A. Sec. 15) would be considered as 
the requisite punishment to constitute 
the “unlawful” elements of the first sec- 
tion of the R-P. A. effective statutory 
crimes. Although 15 U. S. C, A. Sees. 
21, 24, and 45, deal with situations 
which may result in punishment, they, 
of course, could not be considered as an- 
nexing punishment to the acts set forth 
in the R-P. A.’s first section. 

One suggestion heard is that this 
Robinson-Patman Act is another at- 
tempt by Congress to circumvent the 
right of an accused person to have a 
trial by jury and to have the Govern- 
ment bear the burden of proving him 
guilty before he may be punished. 16 
C. J. 528, Sec. 993. Subdivision (b) of 
the first section (designated in the pam- 
phlet print as “Sec. 2” because it 
amends that section of the former law) 
of the Act places upon the accused “the 
burden of rebutting the prima facie 
case” which it presumes exists “upon 
proof being made, at any hearing on a 
complaint under this section, that there 
has been discrimination in price or serv- 
ices or facilities furnished.” See 12 C. 
J. 823, Sec. 285; 22 C. J. 68, Sec. 13, at 
note 41, and also Sec. 14. 

If the “prima facie case” is not rebut- 
ted by “justification” “affirmatively 
shown, the Commission is authorized to 
issue an order terminating the discrim- 
ination.” The order is made where, after 
a hearing, the Commission “shall be of 
the opinion” that the provisions of the 
law have been violated. 15 U. S. C. A. 
Sec. 21. And, upon appeal to the Cir- 
cuit Court of Appeals, the findings of 
the Commission “as to the facts, if sup- 
ported by testimony, shall be conclu- 
sive.” Id. If the court’s order is not 
obeyed, punishment for contempt, of 
course, would follow. Thus, by the in- 
strumentality of a Commission, set up 
as a sort of spring-board, the citizen is 
forced to jump into court in such a 
manner as to deprive him of what once 
were supposed to be his inalienable con- 
stitutional rights. 

Regardless of how the several ele- 
ments of this Act eventually are con- 
strued by the courts, there are likely to 
be many businesses seriously concerned 
over the cost of defending their actions 
against accusations from Washington. 
And there may be more who will be 
squeezed out of profitable existence by 
the need of keeping more exhaustive ac- 
counting records in order to be able to 
defend in black and white their every 
step, such detailed records not being re- 
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quired in the particular case for any 
practical business reasons 

There is one broad view of this sub- 
ject which asks whether our whole proc 
ess of alleged anti-monopoly and anti- 
restraint-of-trade legislation, as it has 
developed, is not actually encouraging 
the concerted maintenance of uniform 
prices (which 90 per cent of the time 
the 
group already in an industry, and there 


means uniformly high prices) by 
fore really is pro-monopoly, i 
effect. that the 
of whatever 
tenses, which stifles the most effective 
of that 
If it is stifled under the guise 


n its major 
Is not inevitable result 


any mechanism, its pre 


element is, 
cutting ? 
of preventing monopoly, that makes no 
difference in the absolute effect of the 
stifling. 

Whether it would be possible to es- 
tablish live and let live on ‘any 
other basis than that 
been trying out for the last four or five 
decades is not explained by the sug 
gesters of the above view. But this, they 
say, is elemental: that for a powerful 
operator in any industry to cut prices 


competition, price 


laws 


which we have 


unduly in the locality of his small com 
petitor in order to drive the latter out 
of business so that he may have the 
whole field to himself is a monopolistic 
practice; whereas for the small oper- 


ator—being willing to work harder and 
with -to cut 
prices temporarily in order to get a part 
ef the business which has | 
to his powerful opponent, provided in 
the long run he succeeds, 
opposite of monopolistic. 

Those who hold the above-indicated 


to be satisfied less profit 
een going 


is the exact 


view summarize thus: If the elemental 
proposition stated is true, can any 
method, whereby we may attempt to 


curb monopolies, succeed without tak- 
ing account of it, i. e., 
rules definitely favoring the smaller or 
weaker members in any group of com- 
petitors ? 

Some of the results of tl 
Patman Act which have been suggested 
are: 

That there will be abandoned special 
commissions, allowances, and favors to 
customers, unless in proportion to dif- 
ferences in sales costs or 
duction ; 

There will be encouragement of pri- 
vate brands with separate specifications 
in order to avoid the regulations; 

There will be a 
manufacturing on 
stores themselves ; 

The making of price agreements be- 
tween producers will be resumed, if the 
previous of enforcement of the 
anti-trust should be liberalized so 


by establishing 


1e Robinson- 


quantity pro- 


amount of 
of chain 


larger 


the part 


ideas 


laws 


as to permit it; 








Manufacturers will concentrate more 
on certain classifications of buyers; 
will be in- 


Government supervision 


creased to cover more and more trade 
details ; 

The doing of business in only 
State and the establishment by the larger 


one 


organizations of subsidiaries in 
states ; 

Selling through contracts which do 
not specify quantities ; 


More memberships in trade associa- 


many 


tions and mcre work for cost account- 
ants ; 

The growth ot co-operative associa- 
tions ; 

Prolonged uncertainty as to how the 
Federal Trade Commission will con- 
strue many features of the law, and 
much discussion as to its constitution- 
ality; and 


More favorable prices to independent 
buyers in large quantities which previ- 
ously have been hindered by rigid trade 
arrangements. 


Public Debt Recedes 


The first month of the Government's 


fiscal year 1937, viz., July, 1936, saw a 
slight decrease in the national debt, that 
the extent of 


reason of the 


is, a payment thereof to 
$34,748,256. 
cash redemption of bonds issued to the 
veterans. Thereafte1 the debt 
$33,443,795,237. A it 


$29,119,769,527 


This was by 


was 


year ago was 


Repayments of loans to a number of 


the federal agencies caused the net ex- 


penditures to be substantially less than 


in the same month last year. Such re- 


payments during July of 1936 totaled 
$249,570,114 and were made to the 
A. A. A., the Commodity Credit Cor- 


poration, the Farm Credit Administra- 
tion, and the R. F. C 
ment expenditures the month of 
July, this year $417,108,643 as 
against $727,535,077 for the correspond 


ing month last year 


Total Govern- 
ror 
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Voluntary Cooperation of 
Industries 


Through encouragement by the Fed- 
eral Trade Commission, and after con- 
ferences held thereon, a substantial num- 
ber industries submitted to 
voluntary self regulation through the 
adoption of trade practice rules which 
are approved by the Commission. It has 


of have 


been stated that none of these permit 
price fixing and that they do not relate 
to wages or conditions of labor. 

The eight industries now operating 
with such understanding—most of the 
of rules being 
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ROBINSON-PATMAN ANTI-DISCRIMINATION ACT— 


THE MEANING OF SECTIONS 1 AND 3 


Measure Intended to Strengthen Prohibitions against Price Discrimination Originally Con- 
tained in Section 2 of Clayton Act—Both Sections Prohibit This Practice, One from the 
Civil and the Other from the Criminal Standpoint—Whether They Cover Substan- 
tially the Same Ground Is One of the Major Problems of the Act—Consider- 
ation of Detailed Provisions, with Comments Thereon—Judicial Interpre- 
tation Needed, Etc.* 


By THurtow M. Gorvon 
Member of the New York Bar 


ireful lawyer asked to give an opinion as to 
t meaning of the Robinson-Patman Act must 


essarily approach the problem with trepida- 
lismay. Never in the history of Federal legis- 
as I can recall, has an important statute, 
affect business in a fundamental way, been 
ith so little real consideration or in so uttterly 
ehensible a form 
speaking not from the standpoint of one 
pposed to legislation of this character. On 
rary, I have much sympathy with its general 


purpose. But even those who are sincerely desirous 
f reaching a reasonable and working construction of 
Act nd not merely to make refined and captious 
bjections to it) will be appalled at the difficulties 


Act presents 

is been said of other laws that they contain 
in every line—but this contains a lawsuit in 

literally every word 
Nevertheless, we are confronted by an actual situ- 
tion—and as practical men it is necessary to try as 
best we can to work out a course of conduct which 
vill enable us to live within the four corners of the law. 
s only fair to me, however, to have it under- 


stood that anything I say is not in the nature of a 
onsidered and final opinion. No such opinion can 
be given until more time has elapsed and more study 
an be given. The intricacies of this law, and the per- 


nutations and combinations of factors in the different 
ituations with which it deals, are such that new 
angle re presented daily which affect the views of 
ho are studying the problem. 

should any one take anything that I may 

a basis for determining the legality of his own 
ntracts or policies. If you have such problems you 
nsult your own counsel. The question of 
specific cases will depend upon all of the 
irrounding facts and circumstances and cannot be 
it on the basis of general, hypothetical 


pe that anything I say may be regarded—as I 
self regard it—rather as a tentative expression of 
I now think the Act may be construed—as a con- 
ion to promote discussion—and with no assurance 
hat these present views are correct or that they will 


hanged tomorrow 





*Reprinted from proceedings of a Conference held by 
[rade Association Executives in New York on the Robinson- 
Patman Anti-Discrimination Act, at the Hotel Pennsylvania, 
Wednesday, July 8, 1936. 
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Moreover, the complexities of the Act are such 
that it is impossible within the space of time allotted 
at such a gathering to discuss it in anything but a very 
superficial way. Perhaps that is fortunate for me be- 
cause the most serious difficulties appear only when 
we depart from the language of the Act itself and 
attempt to apply its smooth sounding generalities to 
the specific processes by which business is actually 
carried on. 

The Robinson-Patman Act was intended to 
strengthen the prohibitions against price discrimination 
originally contained in Section 2 of the Clayton Act. 

It originated primarily out of a desire to prevent 
chain stores and other large buyers from securing ex- 
cessive advantages in buying over their smaller com- 
petitors by virtue of their mere size and purchasing 
power. But its language is much broader than that. 

For the purpose of this discussion I shall ignore 
everything in the Act but Section 1 (amending Section 
2 of the Clayton Act) and Section 3. 

Both of these sections prohibit price discrimina- 
tion—one from the civil and the other from the criminal 
standpoint. Whether they are to be treated as covering 
substantially the same ground or as wholly inde- 
pendent, is one of the major problems of the Act. 


I 
SECTION 1 
1. Discrimination in Price under Subsection (a). 

Section 1(a) prohibits “discrimination” in price. 

The question immediately arises what is “price” 
and what is “discrimination.” 

It is thought that price within the meaning of the 
Act means the net price after discounts and similar 
allowances. Apparently it does not comprehend all 
terms of sale—for the words “or terms of sale” which 
were in the Bill as it passed the Senate, were stricken 
out by the Conference Committee, with the explanatory 
statement’ that 

“The managers were of the opinion that the bill should 
be inapplicable to terms of sale except as they amount in 
effect to indirect discriminations in price within the mean- 
ing of the remainder of sub-section (a)”. 

Congress also deliberately rejected the attempt to 
use the definition of the word “price” as an indirect 
method of prohibiting the use of basing points or de- 
livered prices. Subsection 5 of Section 2 of the Patman 





1. Statement of the Managers on the Part of the House, 
attached to the Conference Report page 5. 
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sill as reported in the House defined price as meaning 
“the amount received after deducting actual 
freight or cost of other transportation.” This was in 
reality an attempt to compel the seller to quote F. O. B 
point of shipment—and to get the same net at the mill 
regardless of the market in which the goods were sold. 
It provoked great opposition—particularly among farm 
leaders. It was stricken out by the unanimous vote of 
the House Judiciary Committee with the statement 
that otherwise the bill could not be passed.* 

“Discrimination” as used in the Act, means more 
than mere “difference” or “variation” in price. It in 
volves the existence of some relationship which entitles 
the customers in question to be treated alike. Repre- 
sentative Utterback in explaining the term “‘discrimina- 
tion” before the House said: 

“In its meaning as simple English a discrimination 
is more than a mere difference. Underlying the meaning 
of the word is the idea that some relationship exists be- 
ween the parties to the discrimination which entitles them 
to equal treatment, whereby the difference granted to one 
casts some burden or disadvantage upon the other. /f 
the two are competing in the resale of the goods concerned, 
that relationship exists. Where, also, the price to one is 
so low as to involve a sacrifice of some part of the seller’s 
necessary costs and profit as applied to that business, it 
leaves that deficit inevitably to be made up in higher prices 
to his other customers; and there, too, a relationship may 
exist upon which to base the charge of discrimination”. 
(Cong. R., p. 9559.) 

Not every discrimination between competitors vio 
lates subsection (a)—but only those where “the effect 
may be” 

1. “Substantially to lessen competition”, 

2. “To tend to create a monopoly”, or 

3. “To injure, destroy or prevent competition with 
any person who either grants or knowingly receives the 
benefit of such discrimination, or with customers of either 
of them”. 


The expressions “substantially lessen competition” 
or “tend to create a monopoly” are familiar in the anti 
trust laws. They were in the original Clayton Act and 
while no one can say precisely what they mean, they at 
least connote some fairly serious effect on competition 
generally, rather than what Mr. Justice Holmes has 
called “the small dishonesties of trade,” affecting only 
the individuals immediately concerned. They have 
been applied in relatively few cases and perhaps for that 
reason have caused no very serious trouble.® 

The expression, in the third clause, “to injure, 
destroy or prevent competition with any person” is 
wholly new to the anti-trust laws. It is the very heart 
of the new law and was intended by its sponsors to 
have a much more drastic meaning than the old. 

The test apparently may be that of injury to the 
competitive equality of a single individual—not to 
competition generally. Moreover, that individual may 














2. See Statements by Representative Patman, Cong. R. 
7970; Boileau, Cong. R. 8343; Crawford & Miller, Cong. R 
8347; Ramspect, Cong. R. 3347; Robinson, Cong. 8486. Sena- 
tors Borah and Van Nuys agreed that the bill had no effect 
on basing points, Cong. R. 10018. For a very well reasoned 
statement of the reasons why one of the Judiciary Committee 
members opposed this “anti basing point” provision, see the 
speech of Congressman Citron, Cong. R. 8434-7 

3. See George Van Camp & Sons v. American Can Co 
278 U. S. 245 (1928): American Can Co. v. Ladoga Can Co. 44 
F(2d) 763 (C.C.A, 7th, 1930) cert. den. 282 U. S. 899 (1931): 
Porto Rican American Tobacco v. American Tobacco Co., 30 
F (2d) 234 (C.C.A. 2d, 1929): Great Atlantic & Pacific Tea 
Co. v. Cream of Wheat Co., 224 Fed. 566,572 (S.D.N.Y. 1915) ; 
227 Fed. 46 (C.C.A. 2d, 1915) 





be either a competitor of the seller, or a customer oi 
the seller, or a customer of a customer.* 

Apparently its sponsors intended it to mean that 
every competitor in the same class, 
cumstances and conditions must 


under similar cit 
receive the same price 
If that is so—if every price discrimination is prohibited 
(unless protected by one of the exceptions or justifica 
tions hereinafter referred to) then thi 
of sweeping and revolutionary effect 

It wipes out “individual higgling’’ and substitutes 
the “mass bargaining” to which the Government so 
strongly objected in the Sugar Case 


Act is certainly 


It practically imposes by law the same obligation 
not to discriminate between customers which the Su 
preme Court in the Sugar Case said that sellers could 
not impose upon themselves by voluntary agreement. 

It imposes on industry generally a sort of common 
carrier obligation hitherto reserved for those industries 
which are clothed with a public interest 

It makes it difficult, if not impossible, to vary 
prices except by classes, upon a general scale—and 
where lower competitive prices exist in a particular 
market, it permits special, as distinguished from gen 
eral, reductions to meet such lower prices only to the 
extent necessary to “meet” and not to go below them 

Thus, it tends to compel by law the same “rigidi- 
ties’ that were so much objected to by critics of the 
NRA. 

It also tends to compel those price “uniformities” 
which have been the subject of recent attack by gov- 
ernment authorities. 

This tendency toward price stabilization may be a 
very desirable thing from the economic standpoint. It 
was very earnestly and sincerely so contended in the 
Sugar Case. But in fairness to industry—and for its 
protection against criticism and attack—it should be 
understood that this will be the inevitable result of the 
obligations imposed by the Robinson-Patman Act. 

The businessman is on the horns of a dilemma. 
If he deviates from his price, he will be charged with 
“discrimination” in violation of the Robinson-Patman 
Act. If he does not deviate from it—and if others 
are forced by competition to bring their prices down 
to the same level and do not deviate from their prices 
either—he may be charged with “uniformity” and price 
fixing in violation of the Sherman Act 

\gainst the foregoing it may be argued strongly 
that even under the new language of Section 1—‘“‘where 
the effect may be to injure, destroy or prevent 
competition with any person’”’—the courts will not give 
the Act a meaning so drastic as that suggested. It 
may be argued that the Act originated primarily out 
of a desire to prevent chain stores and other large 
buyers from securing excessive and unconscionable 
advantages in buying over their small competitors ; that 
the legislators had in mind transactions of considerable 
magnitude; and that not every price discrimination, 
however slight—by an insignificant seller as between 
two insignificant competitors—would injure or affect 
competition between them in any substantial way or 


have any dangerous probability of doing so. It may 
also be argued that a single sporadic act of discrimina- 

4. It is not clear what effect should be given to the word 
“knowingly” in this particular provision. Literally, the effect 


would seem to be that, a discrimination even though clearly 
injurious to the competitors of a cust a customer's 
customer—is only illegal if the customer himself knew that 
he was receiving a discrimination 

5 Sugar Institute, In v. l ted States, 56 S. Ct. 629 
(1936) 
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suffcient—that the injury must be con- 

g recurrent. 
at On the other hand it may be replied that the 
! gislat believed that the language of the original 
( ton Act had proved ineffective because it did not 


For that reason they passed the Robin- 
They wanted, so far as they could, 
i to all competitors under 


4) 1! Pat I Act 


uality of price 





tances. The new language is the very heart 

: \ct and must be given an interpretation calcu- 
ry out its purpose 

\s between these two interpretations the position 


sinessman is exceedingly difficult. How is he 
the extent to which he may discriminate with- 
A ittaining the prohibited degree of injury? The 
so difficult of application that the wiser 
ye to avoid trouble by avoiding price varia 
ns altogether except as they come within the recog 
ey tions hereinafter referred to. 

Exceptions to the General Prohibition against 
: Discrimination in Section 1 


weeping character of the obligation not to 


te is subject to a number of very important 





nsidering these exceptions it should be noted, 

wever, that under Section 1(b) the mere showing of 
liscrimination in price or services or facilities con- 
ima facie case of violation of the law and 


of proof of rebutting such a prima facie case 

showing justification shall be upon the person 

g th the violation of this section, and unless justi- 
ition shall be affirmatively shown, the Commission is au- 
ed to issue an order terminating the discrimination.” 

In terms this presumption seems to apply only in 
on a complaint” before the Federal Trade 
n, but in practical effect a court would be 


vy to follow the same rule 


4 





1 


(a) Competition 


first place, discrimination, to be unlawful 
of the provisions of the Act, must affect 
Where competition is not affected, differ- 
nces in price are not forbidden by the Act. The lan- 
Sections and 2(e), however, raises a 
1estion as to whether the discriminations prohibited 
hese subsections must affect competitors in order 


ier 1 ct 


nnetitors 


2(c) 


be ul law ful 
(b) The Right to Refuse to Sell 


In the second place, there is nothing in the Act 
prevent a seller from discriminating against any 
irticular customer or class of customers by refusing 
sell them altogether. He may decide to sell only 
ne or more chain stores or other large volume cus- 
mers and refuse to sell to small retailers at all. 
expressly provides that nothing therein 





shall prevent sellers 
their own customers in bona fide transac- 
tion ind not in restraint of trade.” 
Congressman Utterback stated that even this right 
is not absolute, however, and that while a seller 
sht refuse to deal with a certain customer altogether 
for credit reasons or because he did not like his busi- 
ness methods—he could not accept him as a customer 
some classes of goods and then discriminate against 


250 U. S. 300: Great At- 
_ 227 Fed. 46 
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him by refusing to sell him others—while selling on 


favorable terms to someone else. (Cong. R. 9560). It 
is doubtful whether the right to refuse to sell is subject 
to any such limitation.® 

On the other hand, it is of course clear that a 
seller would not be protected by this exception if he 
did not refuse to sell to a particular customer altogether 
but merely refused to sell to him except on discrimina- 
tory terms. 

(c) Grade and Quality Differentials 

A discrimination—in order to violate the act 
must be in respect of “commodities of like grade and 
quality.” This preserves to the seller the right to grade 
his products; to establish differentials for different 
grades ; to sell sub-standard goods at a discount, etc. 

This exception, however, cannot be used as a 
mere subterfuge to defeat the Act. Differences in 
grade and quality must be substantial and established 
in good faith if discriminations are to be justified. 

This raises serious questions of fact and law as 
to the so-called “branded goods”’—especially where 
goods of standard character are given special brand 
names when sold to chain stores or mail order houses. 

(d) Method and Quality Differentials 

Subsection (a) specifically provides that differen- 
tials are not prohibited which make 
“only due allowance for differences in the cost of manu- 
facture, sale or delivery resulting from the differing meth- 
ods or quantity in which commodities are to such pur- 
chasers sold or delivered.” 

It is clear, therefore, that quantity discounts and 
discounts based on differing methods of sale or de 
livery are permitted. 

Such differentials, however, must make “only due 
allowances for differences in the cost.”" What is “due” 
and what is “cost?” 

Literally construed such differentials might seem 
to be confined to not more than the exact difference 
between the unit costs of individual sales. Such a 
standard would be impracticable. The determination 
of cost in the case of a particular grade of a particular 
commodity is always very difficult—as the NRA dis- 
covered in trying to prohibit sales below cost. The 
determination in advance of the exact difference in the 
cost of numerous individual sales, made from time to 
time, in differing quantities, for delivery over different 
periods, is utterly impossible. 

I believe that the words “only due” will have to 
be given a reasonable and practical construction and 
where actual differences exist the seller will not be 
required to weigh those differences with diamond 
scales. Reasonable latitude in determining the differ- 
entials will be allowed—and great weight will be 
accorded to the custom of the industry in such matters. 

Even a liberal construction of the requirements 
as to cost will probably require careful scrutiny of the 
amounts allowed as quantity differentials in many 
cases. 

It is not clear whether in computing the’ difference 
in cost of differing “methods” of sale a buyer whose 
sales do not require solicitation could be relieved of 
any part of the general sales expense. It seems prob- 
able that he would not have to bear this expense, 
although the debates are not clear. 

On the other hand, it also seems probable that in 
determining quantity discounts it would not be proper 
to treat a sale to a particular customer as purely “in- 








7. This limitation on the amount of quantity discounts is 
not in terms applicable to Section 3. 
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crement tonnage” and to accord to it a price differential 
based solely on the added factory cost of that particular 
sale without including any of the general overhead 


(Statement of Representative Utterback, Cong. R. 
9560; Report of Senate Judiciary Committee, S. R. 
No. 1502, p. 5). 

The old question whether quantity differentials 
should be based solely on the quantity taken in each 
specific sale—rather than on total purchases over a 
period—has never been finally settled and is not specifi 
cally treated in Section 1 of the Act.® 

In order to limit the advantages flowing to mass 
purchasers by reason of their mere size, the Federal 
Trade Commission is given power to impose quantity 
limits beyond which further increase in quantity may 
not be made the basis for additional quantity dis- 
counts. As to this provision it should be noted 

1. The Commission can only fix the quantity 

limits—not the amount of the price differen- 
tials. 

2. There is no quantity limit until the Commis- 

sion has actually fixed one. 
It applies only where “available purchasers in 
greater quantities are so few as to render dif- 
ferentials on account thereof unjustly discrim- 
inatory or promotive of monopoly.” 

Considerable doubt exists as to whether the stand- 
ard for the delegation of power to the Commission is 
sufficiently definite—under the Schecter case, 295 U.S 
495, the Panama Refining case, 293 U. S. 388, and 
other recent decisions of the Supreme Court. 


o>) 


(e) Functional Differentials 


It is believed that functional differentials, such 
as those to manufacturers, wholesalers and retailers, 
may still be allowed under the Act. This is a con- 
troversial question, however, and there is much differ- 
ence of opinion among lawyers on the point. 

It is true that functional differentials are not 
expressly authorized as an exception. Neither were 
they expressly authorized under the original form of 
Section 2 of the Clayton Act. That section has always 
been construed as permitting them, however. National 
Biscuit Co. v. F. T. C., 299 Fed. 733 (C. C. A. 2d, 
1924), cert. den. 266 U. S. 613 (1924) : Mennen Co. v 
F. T. C., 288 Fed. 774 (C. C. A. 2d, 1923), cert. den. 
262 U. S. 759 (1923) 


This Act must be presumed to have been re- 
enacted in the light of that long established construc- 


tion. 

From time immemorial such discounts have always 
been regarded as proper. Nor have such differentials, 
of themselves, ever been regarded as giving rise to 
monopoly or other public injury. Wholesalers are not 
considered competitors of retailers—at least not in such 
a sense that a price differential between them could 
be regarded as an unfair or undue discrimination. 

The situation comes directly within the language 
used by Mr. Utterback, quoted above, when he was 
discussing the meaning of the word “discrimination.” 
No such relationship exists between wholesalers and 
retailers as, in the generally accepted opinion of busi 
ness men, entitles them to equal treatment as to price. 
Indeed the consensus of opinion among merchants 
would be exactly the contrarv 

Certainly the courts will not presume that such 
a fundamental qhange in the historic svstem of market 


om — 1. ———————— — 





8. From the slightly different language of Section 3. it 
might he argued that under that Section the specific sale is the 
basis. 





ing throughout this and other countries was intended 
in the absence of very explicit and compelling languag: 

especially where, as here, no indication of any such 
intention was ever expressed either in the reports to 
Congress accompanying the Act or during the debates 

The fact that a very unsatisfactory provision ex- 
pressly authorizing functional differentials was stricken 
from the bill is immaterial. It was unnecessary. The 
wholesalers and retailers who were active in securing 
the passage of the Act would be much surprised to 
discover that they legislated their own discounts out 
of existence. 

Neither does it seem reasonable to construe the 
prohibition of subsection (d) against allowances for 
services as preventing functional discounts. Subsec- 
tion (d) was aimed at quite a different thing 

The confusion over this question arises in part 
because of the insertion of the words “or with cus- 
tomers of either of them” in that portion of the Act 
which prohibits discrimination 
“where the effect * * * may be * * * to injure, 
destroy, or prevent competition with any person who either 
grants or knowingly receives the benefit of such discrimina- 
tion, or with customers of either of them.” 

It is argued that where a manufacturer gives one 
price to a wholesaler and substantially the same price 
to a chain store, the small retailers who are customers 
of the wholesaler will not be able to compete with the 
chain store because of the price differential. If, how 
ever, the chain store receives no more than a proper 
quantity discount over and above the ordinary retail 
discount, it is hard to see how the small retailers 
have any cause of complaint 

It would seem to give the words “or with cus- 
tomers of either of them” a sensible meaning if they 
were confined to competition of the customers of the 
wholesalers as a class and competition between the 
customers of the retailers as a class and were treated 
as giving a cause of action even to those who do not 
deal directly with the giver of the discrimination. 

Whether a chain store or a cooperative associa- 
tion is to be treated as a wholesaler or a retailer—and 
how cases will be handled where the same buyer 
occupies a dual function—are questions not expressly 
dealt with by the Act. Such questions will present 
great difficulty. It mav be possible in some cases for 
manufacturers to put all their customers upon a single 
price basis. In others, it may be possible to give the 
wholesale price on goods intended to be used in the 
buyer’s wholesale business and the retail price on goods 
to be used in his retail business. The seller will have 
to determine, at his peril, whether a particular buyer 


is as a matter of fact a wholesaler or a retailer 
(f) Other Classifications of Customers 


There may be other classifications of customers 
which are customary and non-competitive—and would 
not be within the spirit of the prohibitions of the Act 

Government agencies, for example, will doubtless 
claim that they are not in competition with private 
customers and may properly be put in a class by them 
selves, though there may be cases in which competition 
does in fact exist 

Differentials may be justified also between other 
non-competing classes of consumers—such as users of 
chemicals for industrial and for fertilizer purposes. 

Doubtless other reasonable classifications may 
exist but caution will have to be exercised to be sure 
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at any such classifications are thoroughly justified 
| not mere pretexts for discrimination. 


One can hardly venture to predict at this moment 
vhether there might be any circumstances under which 
separate classifications—other than quantity discounts 

might be set up for chain stores, department stores, 


houses, cooperatives, or other large buyers. 


(g) Changing Conditions 


Ol isly, if every change in price constituted 
liscrimination, even general changes either to higher 
lower price levels could not be safely made, espe 
ially if long term contracts at the old prices were 


Industry would be in a strait jacket. 
rdingly, subsection (a) provided that 


thing herein contained shall prevent price changes from 

e to time where in response to changing conditions af- 
g irket for or the marketability of the goods 
ncerne uch as but not limited to actual or imminent 
of perishable goods, obsolescence of season- 

ble goods, distress sales under court process, or sales in 


d faith in discontinuance of business in the goods 


ry exception would seem clearly to justify tem 
rary price changes where necessary to move an 
versupply of goods which may deteriorate or become 


It 1 be argued with much force that this pro 
on also permits deliveries under a long term con- 
ract where the market price for new business has 
ither risen or fallen after the contract was entered 
nto. If it is not so justified then it is submitted that a 
lifference in price between deliveries taking place at 


the same time in current business and on long term 
ntracts entered into when different price levels pre- 
vailed, is not such a difference as may justly be called 

“discrimination” at all. Otherwise contracts for 

ture delivery at fixed prices would be impossible or 
else a seller who had such contracts outstanding could 
ot raise his price on new business at all—and could 
ot ver it unless he gave similar reductions on all 
old contracts outstanding. It is not to be presumed 
that such a result was intended. No one can justly 
complain of “discrimination” if the same opportunity 
was open to him to enter into contracts for future 
delivery at the time such contracts were entered into 
by others 

The same reasoning would also justify the follow- 
ing common business practices, either under this par- 
cular exception or on the principle that properly 
onsidered, they are not discriminations “at all”—if 
hey are open to all under the same circumstances : 
1. Seasonal discounts—to move goods and pro- 
mote operations during the dull season. 
2. Differentials between “contract” and “spot” 
business. 

If not justified under this exception, then they 
uld clearly seem to be justified under the exception 
1s to “methods of sale or delivery” previously referred 
to—though in that case the differentials would have to 
‘elation to cost. which would be difficult if 
sible to compute.* 
sibly this exception might also justifv a tem- 
porary discount to move a surplus stock of durable 


9 Representative Utterback in explaining the bill was of 





st seasonal differentials could be justified as hased 

1. in “methods of sale or delivery”, saying (Cong 
R 1559 

Or where one customer orders from hand to mouth dur 

& the rush of the season compelling the employment of more 

expens vertime labor in order to fill his orders: while 


ther orders far in advance, permitting the manufacturer t 


a 
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goods, or to raise money to meet pressing financial 
obligations without any intention of lowering perma 
nently the general market. It is doubtful, however, 
whether an overstock could be reduced by special deals 

as distinguished from general, though temporary, 
changes in prices open to all. 


(h) Meeting Competition 


Section 2 of the Clayton Act originally provided 

that 
“nothing herein contained shall prevent discrimination in 
price in the same or different communities made in good 
faith to met competition.” 
It is obvious from the history of the present Act, both 
in the House and in the Senate, that, its sponsors, or 
some of them, particularly desired to omit that limita- 
tion. It was omitted from the Robinson Bill but rein- 
serted by an amendment on the floor of the Senate. 
[t was stricken out again in conference with the follow 
ing explanation in the Conference Report 

“This language is found in existing law, and in the 
opinion of the conferees is one of the obstacles to the en- 
forcement of the present Clayton Act.” 

There was great opposition, however, to omitting 
the provision entirely. It was obvious that such an 
omission would work great hardship. It would com- 
pletely disrupt the methods of manufacturing and dis 
tribution on which the industry of the country had 
heen built up and would probably make the Act 
unconstitutional. 

For example, it might have destroyed the business 
of manufacturers doing business on a natiorml scale by 
preventing them from meeting the competition of manu 
facturers located near particular markets. On _ the 
other hand, small buyers might have found it impossible 
to get any of the business of a volume buyer because 
they could not give straight discounts to meet the 
quantity discounts of a large manufacturer. 

Accordingly, the conferees did what they seem to 
have thought a very ingenious thing. They introduced 
into the Act in subsection (b) the following language’® 
which they claimed to be not a rule of substantive law 
but a mere rule as to the admissibility of evidence, 
namely : 

“Nothing herein contained shall prevent a seller re- 
butting the prima facie case thus made by showing that his 
lower price or the furnishing of services or facilities to 
any purchaser or purchasers was made in good faith to 
meet an equally low price of a competitor, or the services 
or facilities furnished by a competitor.” 

On its face this would seem to make the meeting 
of competition a complete defense, but Mr. Utterback, 
the Chairman of the House Conferees, explained that 
thev. at least, did not intend it to be so, saying (Cong. 
R. 9560) : 

“Tt is to be noted, however, that this does not set up the 
meeting of competition as an absolute bar to a charge of 
discrimination under the bill. Jt merely permits it to be 
shown in evidence. This provision is entirely procedural. 
It does not determine substantive rights. liabilities and 
duties. They are fixed in the other provisions of the bill. 





use cheaper off season labor, with the elimination of overtime, 
or perhaps to buy his raw materials at cheaper off season prices 
Such savings as between the two customers may likewise he 
xpressed in price differentials.” 

Representative Utterback also thought contract and spot 
lifferentials justified. fo the extent of differences in cost, bv 
reason of difference in methods of sale and delivery (Cong. R. 
9559). But to attempt to restrict spot differentials.in that way 
seems impractical. 

10. This is applicable not only to subsection (a) but to 
inv violation of Section 1. 
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It leaves it a question of fact to be determined in each 
case, whether the competition to be met was such as to 
justify the discrimination given, as one lying within the 
limitations laid down by the bill, and whether the way 
in which the competition was met lies within the latitude 
allowed by those limitations 

“This procedural provision cannot be construed as a 
carte blanche exemption to violate the bill so long as a 
competitor can be shown to have violated it first, nor so 
long as that competition cannot be met without the use of 
oppressive discriminations in violation of the obvious in- 
tent of the bill 

“To illustrate: The House committee hearings showed 
a discrimination of 15 cents a box granted by Colgate 
Palmolive-Peet Co. on sales of soap to the A. & P. chain. 
Upon a complaint and hearing before the Federal Trade 
Commission, this proviso would permit the Colgate Co. to 
show in rebuttal evidence, if such were the fact, an equally 
low price made by a local soap manufacturer in Des 
Moines, Iowa, to A. & P.’s retail outlets in that city; but 
this would not exonerate it from a discrimination granted 
to A. & P. everywhere, if otherwise in violation of the bill. 

“But the committee hearings show a similar discount 
of 15 cents a case granted by Proctor & Gamble to the 
same chain. If this proviso were construed to permit the 
showing of a competing offer as an absolute bar to liability 
for discrimination, then it would nullify the act entirely 
at the very inception of its enforcement; for in nearly every 
case mass buyers receive similar discriminations from com- 
peting sellers of the same product. One violation of lax 
cannot be permitted to justify another. As in any case of 
self-defense, while the attack against which the defense is 
claimed may be shown in evidence, its competency as a bar 
depends also upon whether it was a legal or illegal attack 
\ discrimination in violation of this bill is in practical 
effect a commercial bribe to lure the business of the favored 
customer away from the competitor, and if one bribe were 
permitted to justify another, the bill would be futile to 
achieve its plainly intended purposes.” 

If; as this explanation says, the proviso does not 
determine substantive rights but merely creates a rule 
of evidence, it is difficult to see elsewhere in the law 
where any substantive right to meet competition is 
expressly granted. 

Moreover, if meeting competition is not a com 
plete defense, then no practicable rule whatever is laid 
down to guide the seller in determining when it does 
constitute a justification. It may be said, as Mr 
Utterback suggests, that he can only meet competition 
when the price that he is meeting is non-discriminatory 
and lawful. But no seller, in the heat of competition, 
can possibly determine that. He is faced with the 
necessity either of meeting competition or losing his 
business, and if he meets competition he must guess at 
his peril, with the burden of proof against him, whether 
the Trade Commission or a court or jury would hold 
him justified in doing so 

It does not seem to be probable that the courts 
will accept this impracticable rule and hold that a com 
petitor may meet a lower price charged by another 
competitor only if that lower price is non-discrimina 
tory and lawful—and that he must judge at his peril 
whether it is lawful or not within the meaning of 
this Act. 

It seems more probable that in order to avoid the 
question of unconstitutionality, the courts will not take 
the same view as the Committee, and will construe the 
Act to mean that the meeting of competition is an 
absolute defense. 

In at least two cases State statutes prohibiting dis 
crimination have been held unconstitutional by the 
Supreme Court because they did not give the right to 
meet competition. Fairmont Creamery Co. v. Minne- 
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Sota, 274 U. S. (1927); Williams \ Standard Oj] 
Co., 278 U. S. 235 (1929). 

In those cases it is true the meeting of competition 
was not admissible as a defense at all, whereas her 
it may be so, theoretically at least. But unless the 
defense is a complete bar it is no defense at all. The 
seller cannot be expected to act at his peril under a 
mere “rule of evidence” which sets up no standards by 
which he may determine when or whether the meeting 
of competition will be a defense—and compels him t 
act with the presumption established by the law against 
him. 

Furthermore, under the language of Section 1(b) 
it is arguable that even this partial defense may be 
applicable only in hearings in “complaints” before the 
Kederal Trade Commission—and not in private injunc 
tion suits or triple damage suits in the courts or in 
civil or criminal actions brought by the Department of 
Justice. Such a construction—again—would make the 
Law unconstitutional under the Fairmont Creamery 
Case cited above. It is to be hoped that it will not be 
so narrowly construed but that the courts will hold 
that even if the first clause of Section 1(b) applies only 
to commission proceedings, the second clause is of 
general application. 

It should be noted also that Section 1(b) allows 
the meeting of competition “to meet an equally lox 
price of a competitor.” Apparently the seller to be 
protected by it must refrain from doing more than 
merely offering exactly the same price. That may be 
important as transferring price initiative to the local 


l 


seller. 

Where bids are called for, this may, under some 
circumstances, make it impossible for some sellers to 
do anything but bid the same price as the seller who 
has the price initiative. 

It may also be important as making it necessary, 
for the protection of the seller, to know just what his 
competitors’ prices are. Thus the law may greatly 
increase the importance of price filing with associa- 
tions, for the protection of all concerned 

3. Brokerage Commissions, Advertising Allow- 
ances, Etc. 


In addition to the broad and general prohibition 
against price discrimination, Section 1 also contains 
specific prohibitions directed against certain types of 
discrimination which the sponsors of the Act particu 
larly desired to destroy. These specific practices are: 

(a) Fake brokerage commissions (or allowances 
or discounts in lieu thereof) paid 
“either to the other party to such transaction or to an 
agent, representative, or other intermediary therein, where 
such intermediary is acting in fact for or in behalf, or is 
subject to the direct or indirect control, of any party to 
such transaction other than the person by whom such 
competition is so granted or paid.” 

Such commissions are prohibited by Subsec- 
tion (c) 

“except for services rendered in connection with the sale 
or purchases.” 

It is uncertain what this exception means. It is 
quite clear that the sponsors of the Act had no idea 
that a buyer or his agent could render any services to 
the seller in connection with a sale to himself 

The evil aimed at was the use of such commissions 
as a cover for secret rebates. Whether it goes further 
and prevents the payment of discounts to cooperatives 

such as cooperative associations of retailers—is not 
entirely clear. Apparently it was not intended to do 
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Managers with respect to the Conference Com- 
report says that Section 4 of the Act was in- 
r to safeguard their rights. But the same 


nts out that the words “or a cooperative 
returning to its constituent 


stricken out of Section 4 in 


ciation from 


rs’ were 





er 


(b) Allowances for Services or Facilities 


\ll facilities furnished by 
handling, 
goods made or sold by 
(d) 


ces for services or 


1 connection with the processing, 
for sale’’—of 


re prohibited by subsection 


s such payment or consideration is available on pro- 
ll jual terms to all other customers competing 


of such products or commodities.” 


hibition was aimed particularly at adver- 
vances. It probable, however, that it 

ilso prohibit payments to the buyer for storing 
goods before they have 
of the buyer if they are ultimately 


seems 


using, the even 





e the property 
be resold by him 


(c) Discrimination as to Services or Facilities 
Furnished to the Buyer 


iscriminations in favor of purchasers of 
ds bought for 


h se rvices or 


resale are prohibited by subsection 
facilities are 
it] the 


ale t 1 com 


processing, handling, sale or offering 
modity so purchased upon terms not 


led to all purchasers on proportionally equal terms.” 


npossible to determine how the words “pro- 
equal terms” can be complied with. What 
he standard of comparison? For example, is it the 
unt of goods purchased by the two buyers, 
purchases on what terms and over how long 
period Or is it the value of the advertising or 
service received by the seller? The value of a 

nt advertisement in a large metropolitan paper is 
from the value of similar advertising 

newspaper. A small 


tomer in a country 
ndow display on an important street corner may 


nother cus 


uch more valuable than a larger display in a less 
rable location. Warehousing may be indispensable 
some locations and useless in others. 
It should be noted in passing that whereas sub- 
n (d) requires the allowances to be available to 
customers, subsection (e) requires the 
ces or facilities to be accorded to all customers 
ther competing or not 





4. Effect on Existing Contracts 


[The Act makes provision expressly exempting 


tracts existing prior to its passage of a nature 
ch would have been pri hibited by the Act if 
ntered into today A pparentl its sponsors so in- 


nded'' though there is no express provision striking 
m down and laws have sometimes been construed 


' e following colloquy on this point occurred between 
Senator Van Nuys reporting for the Conference Committee, 
i Senator Vandenburg (Cong. R. 10017) 4 
Mr. Vandenburg: Is there any period of grace permitted 
ntracts which would fall under the proposed 
which would necessarily have to be completed? 


“Mr. Van Nuys: 


I think not : 
Mr. Vandenburg There is period of grace? 
Nuys: There is no period of grace 





ROBINSON-PATMAN ANTI-DISCRIMINATION A ¢ 


as not retroactive where 


affected thereby." 


rights would be 


property 


5. Liability of Buyers for Violations 


Section 1(f) makes it unlawful for anyone who is 


“engaged in commerce, in the course of such commerce, 
knowingly to induce or receive a discrimination in price 
which is prohibited by this section.” 

Section 3 makes it criminal “to be a party 
assist in, any transaction of sale, or contract to 
which discriminates to his knowledge - 

Thus the buyer, as well as the seller, 
subject to criminal penalties, triple damage suits, in- 
junctions and Trade Commission proceedings for 
violation of the law. 

This is intended to make it easier for the 
to obey the Act by diminishing the importunities of 
the buyer for special favors 


to or 


sell 


may be 


seller 


6. Interstate Commerce 


Subsection (a) of Section 1—unlike previous anti 
trust laws—applies to a discrimination between com 
petitors where one sale is interstate and the other 
intrastate in character. This is a new conception of 
the anti-trust laws, and is based upon the theory of 
the Shrevepori case, 234 U. S. 342, where it was held 
illegal for intra-state railroad rates to discriminate 
against interstates rates. Furthermore, Subsection (a) 
does not apply to export trade. 

The Act is not consistent 
point, however. 


as to this jurisdictional 


Subsections (c) and (d) of Section 1 relate only 
to sales in interstate and foreign commerce without 
reference to intrastate commerce—and do apply to 
export sales. 
of Section 1 apparently has no 

In terms it would apply even 
which it could not 


Subsection (e) 
territorial limitations. 
to purely intra-state commerce 
constitutionally do. 





Section 3 relates to sales by persons “engaged in 
commerce, in the course of such commerce’’—the word 
“commerce” was undoubtedly used under the impres- 
sion that the definition of that word in the Clayton 
Act would apply. That definition would cover both 
interstate and foreign commerce and include export 
sales, but would exclude intrastate commerce. Section 
3 is not part of the Clayton Act, however, and it may 
be that the word “commerce” as used in Section 3 
will be construed as meaning any commerce—including 
intrastate commerce. 


IT. 
SECTION 3 


By reason of the foregoing exceptions and limi- 
tations Section 1 of the Act- -though troublesome 
enough—seems to me capable of a _ reasonable con- 








12. The cases holding existing contracts invalid after the 
passage of the law forbidding railroad rebates are gavhage dis- 
tinguishable. See Louisville & Nashville Railroad Co. v. Mot- 
tley, 219 U. S. 467; New York City R.R. Co. v. U. S., 212 U. 
S500. But see also Motion Picture Patents Co. v. Universal 
Film Co., 235 Fed. 398, aff'd 243 U. S. 502; Elliott Machine 
Co. v. Center, 227 Fed. 126, holding that Section 3 of the Clay 
ton Act invalidates continuing contracts made before passage 
of the Act. and U. S. v. Southern Pacific Co., 259 U. S. 214. 
holdine that combinations effected prior to the Sherman Act 


were illegal after its passage. 








































































































struction which would not too seriously disrupt the 
ordinary methods of doing business hitherto prevailing. 

The really dangerous provision of the Act, if 
literally construed, is Section 3 

It is possible to consider Section 3 as merely a 
rough way of adding criminal penalties to the civil 
remedies of Section 1. 

It is also possible to construe the Robinson-Pat- 
man Bill as containing a very clever joker—<designed 

First, to prohibit discrimination generally in Sec 
tion 1, and to include in that section alone the excep 
tions and limitations necessary to satisfy the more 


conservative members of Congress; and 

Second, to defeat those limitations altogether by 
re-enacting substantially all the provisions of Section 1 
with no exceptions or limitations whatsoever—and in 
addition to impose criminal penalties upon their viola 
tion. 

I hope that Section 3 will not be given that con 
struction. If it is, I believe that it will be held 
unconstitutional. 

But first let us see what Section 3 prohibits. 

Section 3 contains three clauses which make three 
things unlawful. They are: 

1. To be a party to, or assist in, any transaction 
of sale or contract to sell, which discriminates 
to his knowledge against competitors of the 
purchaser, in that any discount, rebate, allow 
ance, or advertising service charge is granted 
to the purchaser over and above any discount, 
rebate, allowance, or advertising service charge 
available at the time of such transaction to said 
competitors in respect of a sale of goods of 
like grade, quality, and quantity 

2. To sell, or contract to sell, goods in any part 
of the United States at prices lower than those 
exacted by said person elsewhere in the United 

States for the purpose of destroying compe 

tition, or eliminating a competitor. 

3. To sell, or contract to sell, goods at unreason 
ably low prices for the purpose of destroying 
competition or eliminating a competitor. 


1. Discrimination under Section 3 


The first of these clauses is the most dangerous. 
It prohibits discrimination in the most sweeping terms 
None of the exceptions and safeguards contained in 
Section 1 are expressly made applicable to Section 3 
except discounts based on grade, quality or quantity, 
and if literally construed, every other discount or price 
variation between competitors of any nature whatso- 
ever would be prohibited regardless of either its pur- 
pose or effect. 

If the first clause of Section 3 were so interpreted, 
it would turn every private industry into a public 
utility—obligated like other public utilities to offer 
the same price to every customer. 

This probably cannot constitutionally be done in 
the case of private industries generally’® where no 
emergency or other special circumstances exist, such as 
existed in the rent case, Block v. Hirsch, 256 U. S. 
135 (1921), the milk case, Nebbia v. New York, 291 
U. S. 502 (1934) or (so at least some of the Justices 





1%. Wolf Packing Co. v. Court of Industrial Relations 
262 U. S. 522: Tyson & Brother v. Banton, 273 U. S. 418: 
Ribnik v. McBride, 277 U. S. 350; Williams vy. Standard Oil 
Co., 278 U. S. 235; New State Ice Co. v. Liebmann, 285 U. S 
262. 
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thought) in the Guffey Act case, Carter v. Carter C. 
Co., 56 S. Ct. 855 (1936) 

Moreover, unless the word “discrimination” wer 
given the liberal interpretation which we have referred 
to elsewhere, it would disrupt the whole existing 
system of production and distribution 

It would prevent the delivery of goods on long 
term contracts at prices either above or below thos 
prevailing at the time of delivery. It would prevent 
the use of seasonal discounts. It would prevent th 
giving of lower prices even where necessary to meet 
competition. It might even forbid the giving of fun 
tional discounts to wholesalers and retailers and thus 
prevent the use of historic channels of marketing whi 
are of great utility and have never given rise to at 
tendency to monopoly or to other public injury 

A statute having such devastating consequences 
would constitute an unreasonable interference wit! 
freedom of contract, a confiscation of private property 
and a violation of the due process clause of the Con 
stitution. 

And, finally, such an interpretation would compel 
an even greater degree of price uniformity than that 
which was so strongly criticised by opponents of the 
NRA. 

In order to avoid these consequences it seems 
probable that the word “discriminate” as used in the 
first clause of Section 3 will be held to mean not meré 
difference in price—but a difference where there is 
duty to treat all parties alike—under similar circum 
tances and conditions. 

In other words, the courts might read into the 
first clause of Section 3 a “rule of reason” and hold 
that it prohibits only “unreasonable” discriminations 
i. e., discriminations between competitors under similat 
circumstances—without reasonable justification o1 
excuse. This is substantially what the Supreme Court 

interpreting the Sherman Act—did to the phrase 
“every combination in restraint of trade.” 

In this manner the court might hold that discrim 
ination in Section 3 means substantially the sam«e 
thing that is prohibited in Section 1, with which it is 
in pari materia. 

It would be strange indeed if Section 3—the 
criminal section—should be held to be so much more 
drastic than Section 1—and that it should make acts 
criminal which are not even subject to civil remedies 
under Section 1 or elsewhere 

2. Local Price Cutting under Section 3 

The second clause of Section 3 merely prohibits 
local price cutting which was prohibited by the Clayton 
Act prior to the present law. It creates no new ot 
special difficulty. 

3. Selling at Unreasonably Low Prices 

The third clause, however, introduces a novel and 
exceedingly dangerous prohibition against selling at 
“unreasonably low prices for the purpose of destroying 
competition or eliminating a competitor.” 

(a) What Are Unreasonably Low Prices? 


There is no standard whatever for determining 
what are unreasonably low prices. Does it mean below 
a reasonable profit? If so, what profit is reasonable ? 

Does it mean substantially below the existing 
market if the requisite intent exists? 

Does it mean below cost to the seller; or below 
the cost to the injured competitor ; or below a “reason 


(Continued on page 6A9) 
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he Processes of Government Are Not Static, and Our System Would Not Have Achieved Its 
Success Without an Interpretation of the Organic Law Which Treated Its Grants and 


Its Pow ers 


Limitations as Indicating the Course of Government Rather Than the Boundaries 
The Great Problem of National Competency to Correct Certain 


economic and Social Evils, Which Many Believe the States Cannot Handle 
I‘ffectively, Confronts This Generation—Disagreements as to Constitu 
tional Interpretation Inevitable, ete.* 


By Hon. STANLE\ 


REED 


Solicitor General of the United States 


that the processes of Govern 


ISTORY teaches us 
ment are not static. A system of government 


s created, develops, changes, expands, contracts, 


justed and readjusted, not because of some philo- 
cal ncept of the function of s ciety or the rights 
n but meet the varying needs of the nation. 
and order must be preserved. The right to life, 
ul e pursuit of happiness is never questioned. 


ge of acquiring, holding and transmitting 

ypert recognized as something inseparable from 
m of the inalienable rights of man. After 

vernment has become fixed in its forms, changes are 
ficult fe proceeds upon the assumption that the 
will continue into the indefinite future. 

Forms persist long after usefulness has ended. 
Fathers would doubtless be as surprised 
Presidential electors prac- 
would be to learn an elector had be- 


their 
e Founding 
rovisions for 
tically futile as we 


rayed t ticket upon which he had been chosen. 





This generation does not even need to look through 
age history to recognize the truism that gov- 
ments are adapted to the needs of the governed. 
We do not need to recall feudalism, absolutism or the 
tation of monarchies. Sultans, emperors and czars 
ve disappeared before our astonished gaze. Parlia- 
ts have been re placed by cooperatives. Novel sys 
government whose operations are but vaguely 
prehended have succeeded to those long accepted as 
int to the historical development of nations. 
les persist. Their political organizations vary. 
Our Constitution was devised to meet the require 
ents of this new nation. It was not the work of 
theorists but of practical and experienced statesmen 
\fte idoption of the Articles of Confederation in 
778, the inhabitants of the several states had watched 
efforts of a powerless Congress of the Confederacy, 
le otent executive, to weld the former 
onic 1 nation. Its authority flouted, at home 
ind abroad, it became quickly apparent that unless the 
w G rnment was reorganized with sufficient au- 
rity to enable it to function in matters concerning 
which the separate states were incompetent, there 
vould be nplete disintegration. The idealism of the 
ren tical philosophers was then in the ascend- 
ncy in Europe. Our leaders had been in the closest 
*Address delivered before the Institute ot Public Affairs 
f the versity of Virginia, at Charlottesville, Va., on Mon- 
lay, July 136 
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touch with this movement. Appreciating the necessity 
of altering the Articles to meet the needs of the new 
nation and desirous at the same time of protecting the 
rights of the individual, the members of the Constitu 
tional Convention gathered to write our Constitution. 

Within its pages, there are specifications as de- 
tailed as the age of officers or the number of members 
of each House necessary for a quorum, or the ma- 
chinery of the veto. These, however, are administrative 
matters. The clauses as to the delegation of powers are 
couched in the broad language of statesmanship—To 
declare War—To raise and support Armies— To lay 
and collect Taxes—To borrow Money—To regulate 
Commerce among the several states. Its authors in 
tended it as a statement of principles upon which the 
Government should operate into the indefinite future, 
not a code of laws written to meet the needs of an ex- 
isting and well understood condition. “A Constitu- 
tion,’ said Mr. Justice Holmes, “is not intended to 
embody a particular economic theory, whether of pa 
ternalism, or the organic relationship of the citizen to 
the State, or of laissez faire.” Its purpose was stated 
in the preamble, and while of course that preamble is 
not a grant of power, it is a Declaration of Purpose, 
a touchstone by which the actual grants may be tested. 

“We The People of the United States, in Order to 
form a more perfect Union, establish Justice, insure do- 
mestic Tranquility, provide for the common defense, 
promote the general Welfare, and secure the Blessing of 
Liberty to ourselves and our Posterity, do ordain and 
establish this Constitution for the United States of 
America.” 

When we stop a moment to reflect how a system 
of government, designed for a fringe of farmers, mer- 
chants and seamen, along the Atlantic seaboard has 
been adapted, with only minor amendments, to the 
needs of a great nation, we realize that such success 
would not have been achieved without an interpretation 
of our organic law which treated its grants and limi- 
tations, as indicating the course of government, rather 
than the boundaries of its powers. 

It is a far cry from the America of Washington's 
Administration to the America of today. Even then, 
however, men of vision, at home and abroad, realized 
that the United States was to play no minor part in 
the drama of civilization. In the halls of the convention 
and in the Councils of Europe its opportunities for 
growth and expansion in population, power and wealth 
were appraised in terms which presaged its present 
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commanding position. Though its people were busily 
engaged in clearing forests, subduing lands, beating off 
savage forays, carrying on petty commerce and local 
ized manufacture upon a small scale, their ambitions 
looked forward to the future, when the impediments of 
that day had been overcome and our country took its 
place as an equal among the nations of the world. The 


natural wealth of the continent was already under 
stood. The tide of immigration had set towards our 
shores. Cities were growing. Population was increas 


ing. The thrust Westward had begun. The North 
west Territorial Government had already been estab 
lished. We sought an outlet down the Mississippi. We 
were just beginning to sense the changes that were to 
come in industry, commerce and society. 

The concept of individualism had taken firm root 
in America. It was then and has been ever since a 
fundamental tenet of Americanism. ‘The initiative 
which inspired our forefathers to carve a home for 
themselves in the wilderness; to come across the seas 
to secure civil and religious liberty and economic op 
portunities for themselves and their posterity has been 
the unseen power which animated their efforts to de- 
velop this broad land. Scattered along the coast and 
through the forests, living in states with diverse inter 
ests and without close communication, wary of direc 
tion from those unfamiliar with their problems, it was 
only natural that the individualism of our early period 
should have taken the form of opposition to govern 
mental restraint or direction of any kind. In those 
days, the effect of one man’s action on another’s rights 
was relatively unimportant. We do not waver in our 
adherence to this individualism. 

But the experience of the last half-century has 
driven us to the realization that, after all, we live in 
a factual world where organized groups, whether for 
production, commerce or propaganda, are too powerful 
to permit the feeble force of the individual to survive 
The blacksmith has given way to the Steel Corpora 
tion, the Pony Express to giant railroad systems, fire 
side products to the textile mill, and the carriage maker 
to General Motors. In our society, the voice of a single 
man, whatever its strength, is drowned in the volume 
from groups, sections and unified interests. Even with 
a matter so personal as charity, the individual contri 
bution has proved ineffective to meet the mass needs 
of millions, suffering the penalties of a general eco 
nomic dislocation. Regretfully but inevitably we must 
adjust our lives and our government to modern needs 
and find, in a Constitution written for a simpler era, 
guidance for the problems of our present age. 

It is trite to say we live in a period of complex 
social and economic problems. No one doubts that the 
development of widespread industries employing thou 
sands of men or the concentration of typical industries 
in limited geographical sections have produced condi 
tions calling for regulation of labor relations. 

$y 1930 about 40 per cent of the business wealth 
(other than banking) of the country was represented 
by the balance sheets of the 200 largest corporations, 
and they were growing at a rate two and a half times 
as great as that of other corporations.’ The growth of 
these great concerns, as well as that of the smaller or- 
ganizations, has been marked in some cases by a na 
tion-wide distribution of the activities of a single firm, 
and in others by a sectional concentration of an entire 
industry. Edch development raises problems of great 
complexity for a federated government. There were 


> 
> 
XN 


1. Berle and Means, Modern Corporation and Private 


Property, pp. 32, 35. 
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in 1929, 26,286 central office combinations, i.e. fir 


with two or more establishments. Establishments i 
clude manufacturing operations or those which p1 
duce fuel or raw materials for the industry; 314 
these operated 10 or more establishments in 1919; 44 
were within single States; 30 within two States; 115 
in a group of States, while 125 were so scattered as t 
be national. Ten of the largest show this distributio1 
Number « 


Number em 
| 


ployed in tates in 
1929 which esta 
lishments ar: 
Company operated 
General Motors . 233,286 14 
United States Steel 224,980 12 
eee 100,000 8 
General Electric . 87,933 10 
Bethlehem Steel 64,316 9 
Armour ‘60'Fe : 60,000 24 
Swit : 58,000 16 
Standard Oil Co. of New Jersey 44,700 14 
International Harvester 40,000 - 
Goodyear . 19,735 6 
Total a , 952,950 
‘Exact figure confidential 
“Over, 


Employment: For General Motors, U. S. Stee 
General Electric, and Bethlehem Steel: Standard Corporatio» 
Records, published by the Standard Statistics Co. For Stand 
ard Oil of New Jersey and Goodyear: Moody’s Manual of I) 
dustrials. 

Number of States: Compiled from Standard Corporatio: 
Records, published by the Standard Statistics Company. 


Sources : 






LOCAL CONCENTRATION IN INDUSTRIES, 1929 
Percent 
of value 
produce 

Value of in States 
product States in of con 
(thou which concen centra 
Industry sands) trated tion 
Motor Vehicles... ....$3,722,793 Michigan and Ohio... 52 
Steel Works and Roll- Penn., Ohio, Ind. & 
ing Mills ...... 3,365,789 Il] 78 
Women’s Clothing 1,709,581 New York ; 76 
Cotton Goods 1,524,177 Sax Mass. & 
(aa 66 
Rubber Tires & Tubes 770,177 Ohi , 65 
Fur Goods : a 277,593 New York 82 
Millinery - 195,693 New York 64 
Motion Pictures’ 184,102 California and N. Y.. 94 
Corn Products 165,984 Illinois aoc 58 
Cheese 110,645 Wisconsin pee 59 


‘Cost of production 
Source: Bureau of the Census, Manufacturers, 1929, Vol 
I] 

What striking changes from 1811, when the largest 
wool factory employed 150 people or even 1860 when 


Brady’s Bend Iron Company was the behemoth indus 


trial enterprise with 538 laboring families. (Clark, 
Victor S., History of Manufactures in the United 


States, Vol. I, page 438 ff.) Because of this changed 
society, we have problems of government, such as 
finance, immigration, social and labor relations. 

In addition to the problems raised by the concen 
tration of industry and labor, there are the greatest 
social problems of this period, represented by re 
lief, unemployment, old age, retirement of railroad 
employees, loans to states and municipalities for public 
works, housing resettlement and soil conservation each 
of which must run the gauntlet of constitutional test. 

This generation is called upon to grapple with 
and settle the question of whether under our Consti 
tution, the National Government is competent to legis 
late for the correction of certain economic and social 






























litions which many believe cannot be effectively 
dled by State action. 

In my consideration of these questions, | am not 
desirability of constitutional amend- 
nts. As citizens, our views may differ. As lawyers, 

vie should not be colored by influences other 


our judgment upon con- 


ISS the 


which appeal to 
nal interpretation. 

We are one in believing that even though the 
ederal government may be empowered to treat, in one 
nner or another, with certain recognized evils, it is 
ise to apply remedies on a nation-wide scale, when 
uate redress of substantially equal effectiveness 
be secured through State legislation. We differ 
ur determination of the line that separates the 
f national action from the desirability of 
ite action. It is hard to determine, for instance, 
relief of destitution has passed beyond the abil- 
of the State to handle into the realm which re- 
res Federal interposition. Everyone believes that 
nly those powers, in addition to historically conceded 
nental functions, essential to remedy abuses be- 
nd t powers of the separate States to redress, 

ould be exercised by the Federal Government. 
basic charter of our liberties is under minute 
<amination to determine whether certain currents of 
slation, believed by many to be essential to the 
of our processes of Government, are within 
con nal channels. That determination while in- 
uenced by public opinion will be made by the judiciary 














ind the advocates. The conclusion must be reached by 
rocesses of reasoning, not of prejudice. We must 
vorce ourselves from preconceived economic and so- 
| convictions, and examine proposals for the ameli- 


ration of injustices in the light of the history of our 
intry and the precedents of our courts. 

The problems of constitutional interpretation 
| reason of their very nature lend themselves 





» the calm reflection of the study have suddenly be- 
me matter for heated argument in the forum. 
iery polemics are issued by opposing groups. Ac- 
ons of Congress in passing legislation, believed by 


ts opponents to transcend Federal powers, are de- 
is subversive of’ our principles of constitu- 
nal government. Organizations have even been 
rmed, and curiously enough have succeeded in at- 
tracting subscriptions and members, whose sole de- 
clared purpose is “to defend and uphold the Constitu- 
tion of the United States” and disseminate information 
r that purpose. By an intemperance of thought and 
vord, rarely equaled, these self-appointed guardians 
he Constitution have attempted to arrogate to them- 
elves a position as interpreters for the American peo- 
authority conferred by that document. Such 
nclusions are beyond the competence of others than 
e judiciary To the courts of the land, there has 
een entrusted the high and delicate duty of harmoniz- 
conflicting views and of clearing away misconcep- 
tions as to the extent or limitation of State or Federal 
Surely there is nothing in our recent history 
uld indicate the Government does not frankly 
ully acknowledge this power. It is true legisla- 
ion has been before the Supreme Court, which em- 
died conceptions of federal power which the High 
has held did not accord with its interpretation 
he Constitution. N.R.A., The Schechter decision, 
Hoosac Mills decision and the Guffey Coal 
Bill, Carter v. Carter Coal Co., are the most striking 
In each instance, the Government accepted 


unced 


powers 
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the ruling, discontinued efforts at enforcement and is 
attempting, in good faith, to clear away the complica 
tions remaining from the invalidated legislation. It 
has even gone farther and, through recommendation of 
the President and by action of Congress, has repealed 
such acts as the Bankhead Cotton Act, the Smith-Kert 
Tobacco Act and the Potato Control Act which ap- 
parently were invalidated by the reasoning of the 
A.A.A. opinion. Such an attitude should convince 
every citizen that the Constitution, as interpreted by 
the Supreme Court, is preserved, protected and de- 
fended by every official and agency of the Government. 
Surely the opponents of change are not so certain of 
the correctness of their position as to deny the pro- 
priety of passing legislation, designed to remedy 
abuses or to further social justice, even though the 
powers upon which such acts are based have not here 
tofore been exercised by Congress, in such a manner. 

Notwithstanding changed conditions, new situa 
tions, new ideals and aspirations, I find within the 
present language of the Constitution clear evidence of 
the intention of its framers and the ratifying states, 
that adequate powers to deal with modern problems 
were intended to be and are delegated to the federal 
government. Of course, it is true that the specific situ- 
ations were not foreseen, but the Supreme Court has 
definitely declared that this could not limit the powers 
actually delegated. There are two statements as to 
the bases of constitutional interpretation I would like 
you to consider. 

“The settlement and consequent contraction of the 
public domain, the pressure of a constantly increasing 
density of population, the interrelation of the activities 
of our people and the complexity of our economic in- 
terests, have inevitably led to an increased use of the 
organization of society in order to protect the very bases 
of individual opportunity... . 

“It is no answer to say that this public need was not 
apprehended a century ago, or to insist that what the 
provision of the Constitution meant to the vision of that 
day it must mean to the vision of our time. If by the 
statement that what the Constitution meant at the time 
of its adoption it means today, it is intended to say that 
the great clauses of the Constitution must be confined to 
the interpretation which the framers, with the conditions 
and outlook of their time, would have placed upon them, 
the statement carries its own refutation.” 

That statement is not one of my formulation, but 
is a quotation from the language of Chief Justice 
Charles Evans Hughes, speaking for the Court in 
Home Building & Loan Association v. Blaisdell. It 
represents a conception of constitutional interpretation 
which I believe to be fundamental to any consideration 
of the character of constitutional government. 

Another is from Justice Sutherland, in Euclid v. 
Ambler Co., 272 U. S. 387: 

Regulations, the wisdom, necessity and validity of 
which, as applied to existing conditions, are so apparent 
that they are now uniformly sustained, a century ago, or 
even half a century ago, probably would have been re- 
jected as arbitrary and oppressive. Such regulations are 
sustained, under the complex conditions of our day, for 
reasons analogous to those which justify traffic regula- 
tions, which, before the advent of automobiles and rapid 
transit street railways, would have been condemned as 
fatally arbitrary and unreasonable. And in this there is 
no inconsistency, for while the meaning of constitutional 
guaranties never varies, the scope of their application must 
expand or contract to meet the new and different condi- 
tions which are constantly coming within the field of 
their operation. In a changing world, it is impossible that 
it should be otherwise. But although a degree of elasticity 
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is thus imparted, not to the meaning, but to the application 
of constitutional principles, statutes and ordinances, which, 
after giving due weight to the new conditions, are found 
clearly not to conform to the Constitution, of course, must 
fall.” 

Disagreements as to the interpretation of the Con- 
stitution are inevitable. They have existed since the 
foundation of the Government and will continue to 
its end. They arise because of the language of the 
clauses containing the great grants of power. Quite 
properly they were not made specific. It may be said 
of them, as Justice Holmes said of the due process 
clause, that it was a protection of “hazy outlines”. 

In any consideration of the Government’s attitude 
towards constitutional interpretation, the way will be 
cleared by a clear understanding of certain theories 
of constitutional interpretation which the Government 
has not advanced. I speak of them because certain 
antagonists have indicated a misapprehension of the 
Government’s position. 

The Government does not believe that emergencies 
create powers. It is true that emergencies may justify 
a greater extension of the exercise of a power than has 
been heretofore employed. This was made abundantly 
clear in the first of the decisions upon emergency 
measures. Home Building & Loan Assn. v. Blaisdell, 
290 U. S. 398, 425-6: 

“Emergency does not create power. Emergency does 
not increase granted power or remove or diminish the re- 
strictions imposed upon power granted or reserved. The 
Constitution was adopted in a period of grave emergency. 
Its grants of power to the Federal Government and its 
limitations of the power of the States were determined in 
the light of emergency and they are not altered by emer- 
gency. What power was thus granted and what limita- 
tions were thus imposed are questions which have always 
been, and always will be, the subject of close examination 
under our constitutional system. — 

“While emergency does not create power, emergency 
may furnish the occasion for the exercise of power. 
‘Although an emergency may not call into life a power 
which has never lived, nevertheless emergency may afford 
a reason for the exertion of a living power already en- 
joyed.’ Wilson v. New, 243 U. S. 332, 348... .” 

The Government has never contended that a sov- 
ereign power, over and above the granted powers, 
existed by reason of the creation of the Nation. This 
theory was denied by the Supreme Court in Kansas v. 
Colorado, 206 U. S. 46, many years ago. 

The Government has never contended that the 
general welfare clause is a grant of plenary power. It 
has not assumed that the phrase “to pay the debts 
and provide for the common defense and general wel- 
fare of the United States” meant anything further than 
the right to lay and collect taxes, duties, imposts and 
excises and to appropriate the resulting funds for 
those purposes. By rejecting these aids to an ultra- 
liberal interpretation of the Constitution, the Govern- 
ment has limited its contentions to what has seemed 
to it a sound view of the meaning of the Constitution. 
Some may disagree as to whether the meaning attrib- 
uted to the clauses by the Government is correct, but 
none can properly say that the meaning is obviously 
contrary to a proper interpretation of the Constitution. 
The final determination must be left as it always has 
been—to the judgment of our highest court. 

From the earliest days of the Republic, disagree- 
ment as to propet constitutional interpretation has been 
frequent. May I quote in part a letter from a Presi- 
dent of the United States: 

“The constitutionality of it is objected to. 


It there- 
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fore becomes more particularly my duty to examine the 
ground on which the objection is built. As a means of 
investigation, I have called upon the Attorney General of 
the United States, in whose line it seems more particu- 
larly to be, for his official examination and opinion. His 
report, is, that the Constitution does not warrant the Act 
I then applied to the Secretary of State for his senti- 
ments on this subject. These coincide with the Attorney 
General’s, and the reasons for their opinions having been 
submitted in writing, I now require, in like manner, 
yours on the validity and propriety of the above-recited 
Act; and, that you may know the points on which the 
Secretary of State and the Attorney-General dispute the 
constitutionality of the Act, and that I may be fully 
possessed of the arguments for and against the measure, 
before I express any opinion of my own, I give you an 
opportunity of examining and answering the objections 
contained in the inclosed papers. I require the return 
of them when your own sentiments are handed to me 
(which I wish may be as soon as is convenient); and 
further, that no copies of them be taken, as it is for my 
own satisfaction they have been called for.” 

The date-line of that letter reads ‘Philadelphia, 
Feb. 16, 1791.” It was penned by George Washing 
ton and addressed to Alexander Hamilton. It con- 
cerned an Act authorizing the Charter of the First 
Bank of the United States. The Attorney General to 
whom he refers was Edmund Randolph; the Secretary 
of State was Thomas Jefferson. Hamilton wrote an 
opinion which demolished the arguments of Randolph 
and Jefferson, convinced the President, and resulted in 
the approval of the Bill. Hamilton’s views were sus- 
tained by the Supreme Court when it passed upon a 
later Act involving the same subject in the famous 
case of McCulloch v. Maryland, 4 Wheat. 316. 

From that day to this, there has raged the battle 
of the proper construction of the Constitution. The 
ink seems barely to have dried upon the ratifications 
of the Constitution before the Congress, with a mem- 
bership which included many leading members of the 
Federal Convention, witnessed bitter debate as to the 
constitutionality of pending legislation. Five Presi- 
dents, from Madison to Buchanan, vetoed as unconsti- 
tutional acts providing for public works, such as the 
improvement of rivers and the construction of a na- 
tional highway. Some were passed over the veto of 
the President and some were defeated; but we have 
long since acceded to the view that the Government 
has a right to carry out a program of public works. 
When the Webb-Kenyon Act had been passed by Con 
gress, President Taft supported by his then Attorney 
General, George W. Wickersham, vetoed the Bill as 
unconstitutional. It was passed over the veto by a 
large majority, and, as if definitely to show that even 
the greatest lawyers may be mistaken, the Supreme 
Court promptly upheld the Act as valid in the case of 
Clark Distilling Co. v. Western Maryland Railway Co., 
242 U.S. 311, referring, aliunde, to the adverse opinion 
of the Attorney General to the President. The consti- 
tutional controversy over the Legal Tender Acts of 
the sixties will never fade from the memory of Amer- 
ican lawyers. These Acts were passed in a time of 
national crisis, brought on by the war between the 
States, and were based upon the power of Congress 
to coin money and fix its value. For the first time, 
Congress undertook to make paper money legal tender. 
In Hepburn v. Griswold, 8 Wall. 603, the Supreme 
Court declared these Acts unconstitutional, only to re- 
consider in Knox v. Lee, 12 Wall. 457, the Legal Ten- 
der Cases, 12 Wall. 457 and declare them constitu- 
tional. The constitutionality of the Interstate Com- 





























Tue CONSTITUTION OF THE UNITED STATES 


605 





Act was forcefully attacked during the debates 


as was the Child Labor legislation. One 


Congres 
s held valid, the other invalid. Control of the grain 
xchangt vas declared unconstitutional in Hill v. 

59 U. S. 44 and, after enactment upon a 
feret ry, declared constitutional a few years 
ter in rd of Trade v. Olson, 262 U. S. 1. This 
fference in view as to the constitutionality of legisla 


as, of course, continued to the present day. More- 
livergence of opinion as to constitutionality 

not left untouched those who sit in high places. 
e members of the Supreme Court upheld the con- 


tutionality of the gold resolution as applied to pri 
contracts; four thought it was unconstitutional 
Six members of the Supreme Court held the Agricul- 


Adjustment Act unconstitutional; three declared 
pinion it was constitutional. Eight mem- 
ers of the Supreme Court upheld the right of the Ten- 
\uthority to sell its power, and one de- 

action violated the Constitution of the 


nesse¢ Lil¢ 


formulae. Science has 
ht the virtue of a workable certainty of predic- 
we seek specifics. We are impatient 
e pole star and prefer to 


The world is enamored of 


In medicine, 
the variableness of tl 


vigate radio beacons. Such certainty, however, 
s not for law, any more than for the other social sci- 
ences. Our answers must depend upon the clarity and 
uniformity of prior decisions, viewed from a perspec- 
ve wl may well be biased by personal or public 
esire However unreliable our data, men must act, 
ind act on the best obtainable information. Life must 
g For this, the lamp of experience is still 
r best guide This does not mean a fatalistic sub- 
rdination to precedent. Along that path lies stagna- 
m, a slavish adherence to the past. Sound progress 


llows the old courses, but extends to new fields and 
izes the known to project our advance through the 
ntil we can hear the voice of final author- 


we must reach conclusions upon constitutionality 


nW normal life must proceed. Society has func- 
tioned heretofore on this basis. Desirable as certainty 
indoubt is, it is impossible of attainment without a 
omple ibandonment of every prospect for pro- 


This, of course, would be to pur- 
Our legisla- 


gislation 


ise certainty at a cost beyond reason. 


tion must keep pace with economic and social require- 
ents 

e spoken of several well-known controversies 

ver the interpretation of clauses of the Constitution. 

ere is one controversy that has raged with peculiar 

irulence from the earliest days of our nation. It is 

wl involves the interpretation of the general 

elfare clause, which provides “That Congress shall 


DOW to lay and collect Taxes, Duties, Imposts 
Excises, to pay the Debts and provide for the 
Defence and General Welfare of the United 
\s you will recall, this was followed by vari- 
clauses relating to the war, fiscal, postal and 
general powers of the Federal Government. The ques- 
tion arose early as to whether the power to levy taxes, 


to pay debts and provide for the general welfare 
did or did not grant a substantive power to the Federal 
Government in addition to those that were directly 


enumerated thereafter There were two main inter- 
pretations, each of which received the support of a 
distinguished group of statesmen and constitutional 
lawvet One became known as the Hamiltonian 
theory, because it was first advanced by Alexander 
Hamilton in his famous Report on Manufactures 


Hamilton took the position that the grant of power to 
levy taxes and to provide for the general welfare car- 
ried with it the power to appropriate the Federal Funds 
raised by taxation to any purpose which Congress 
might determine as being for the general, as distinct 


from local, welfare. The opposing interpretation came 
to be known as the Madisonian interpretation, because 
if the ability and standing of James Madison, who was 
its most eminent exponent. Madison believed that 
the power granted to levy taxes and to provide for the 
general welfare was limited, in the exercise of the ap 
propriating power, to the class of express powers other- 
wise granted in the Constitution, and that the Con- 
gress did not have the right to appropriate moneys for 
purposes beyond those express powers. The battle over 
these respective views raged from their first formula- 
tion until the recent decision in United States v. Butler. 
Each side could call from the rolls of the past eminent 
names to support their theory. The question was sev- 
eral times before the Supreme Court, but not until the 
A.A.A. case was the controversy finally set at rest. 
Justice Roberts, writing the opinion for a Court which 
was unanimous upon this phase of the case, said: 

“We shall not review the writings of public men and 
commentators or discuss the legislative practice. Study of 
all these leads us to conclude that the reading advocated 
by Mr. Justice Story is the correct one. While, therefore, 
the power to tax is not unlimited, its confines are set in 
the clause which confers it, and not in those of section 8 
which bestow and define the legislative powers of the 
Congress. It resuits that the power of Congress to au- 
thorize expenditure of public moneys for public purposes 
is not limited by the direct grants of legislative power 
found in the Constitution.” 

Thus ended much the hardest fought and the most 
protracted controversy over the proper interpretation 
of a constitutional clause. Until its final resolution 
none could properly assert categorically that his view 
was correct while the opposition was wrong. 

The difference in view is often spoken of as the 
difference between the strict and liberal construction- 
ists. I prefer a slightly different terminology. It is a 
difference between political philosophies. One group 
holds to the view that only those powers are delegated 
which fall within the necessary interpretation of the 
grant, together with those deemed proper for their 
exercise. The other believes that the Constitution was 
intended as a guide to policies rather than a codifica- 
tion of a system of Government. One desires to retain 
in the States every power not definitely transferred to 
the Federal Government or prohibited to the States. 
The other does not limit the exercise of federal power 
to those historically employed, but is of the opinion that 
within broad delegated powers, new functions should 
be exercised by the Federal Government to meet new 
conditions. On account of the indefinite character of 
the great clauses of the Constitution, this difference of 
philosophy readily manifests itself in opinions as to 
constitutionality of legislation which is based upon these 
clauses. 

This difference in philosophies is frequently bot- 
tomed upon social and economic predilections, which 
give weight to factual situations leading to the enact- 
ment of legislation. Frequently the determination as 
to the constitutionality of an act depends upon whether 
in the opinion of the judge the thing condemned or en- 
couraged is effective to interfere with conditions, recog- 
nized by all as within the ambit of federal powers. 
May I illustrate by Norman y. Baltimore and Ohio, 
294 U. S. 240 (the private obligation, gold-clause 


case). The so-called “Gold Clause Resolution” had 
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declared that every obligation calling for gold might 
be discharged upon payment in “any coin or currency”. 
The power of Congress to declare what was legal 
tender had not been questioned since Knox vy. Lee, 12 
Wall. 457. Neither was there any doubt that private 
contracts which interfered with the exercise of this 
power were invalid. L. & N. R. R. v. Mottley, 219 
U. S. 467; P. B. & W. v. Schubert, 224 U. S. 603. 
The controversy settled around the question of whether 
gold clauses interfered with the use of the money clause 
of the Constitution. Mr. Justice McReynolds clearly 
recognized this situation when in his dissenting opinion 
he said: 

“This Resolution was not appropriate for carrying into 
effect any power entrusted to Congress. The gold clauses 
in no substantial way interfered with the power of coining 
money or regulating its value or providing an uniform 
currency. Their existence, as with many other circum- 
stances, might have circumscribed the effect of the in- 
tended depreciation and disclosed the unwisdom of it. 
Sut they did not prevent the exercise of any granted 
power. They were not inconsistent with any policy there 
tofore declared.” 

The majority of the Court concluded that private 
gold clauses did directly interfere with the Con 
gressional power to coin money and regulate the value 
thereof, since it would be practically impossible to 
have two currencies, one for the payment of debts, an 
other for the operations of business. 

In the Railroad Retirement, 295 U. S. 330, United 
States v. Schechter, 295 U. S. 495 and Carter v. Carte? 
Coal Company cases decided May 18, 1936, the con- 
clusion that the authorized or interdicted transactions 
did not directly affect situations within the power of 
Congress, furnished the basis for the invalidation of 
the acts. In the A.A.A. case the determination turned 
upon whether or not the benefit contracts coerced the 
farmer into acceptance of the plan. Had a majority of 
the Court determined the factual situation differently, 
a favorable decision upon constitutionality would have 
resulted. 

Another important reason for differences as to the 
constitutionality of legislation has existed in America 
from the earliest days. When there arose a demand 
for the creation of Government fiscal corporations ; for 
the levy of an income tax; for the issuance of paper 
money; for the regulation of transportation; for the 
control of interstate-commerce; for the regulation of 
labor directly affecting commerce between the States; 
for the spending of money for the general welfare, cer 
tain groups took a position antagonistic to the power 
of the Federal Government to provide for these re 
quirements. Each involved an extension of the power 
of the Federal Government to fields which it had not 
theretofore occupied. In favor of such wider use of 
Federal power were the groups that were convinced 
that no longer were the States in a position effectually 
to restrain encroachments upon the liberty of the indi 
vidual. The most numerous and effective of the op 
ponents were those who believed in the theory of 
political philosophy, which taught that such exercise of 
power was inadvisable and had not been granted to 
the Federal Government by the Constitution. The 
cleavage between the opposing camps was not new, 
perhaps it has widened. As a matter of fact, the con 
troversy was well-advanced at the time the Const- 
tution was adopted. Some espoused the theory that 
the Federal Government should have only those powers 
absolutely necessary to maintain the Nation. Others 


contended that the Constitution should and did author- 
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social and 
legislation which required national rather 
action. Their differences are 
from the days of the Confederation. 
was well-defined at the time of th 
Constitution. 

Humphrey Marshall correctly 
uation when he said: 


economk 
than 

and 

difference 


ize, within its delegated powers, 


State 
fundamental date 


The 


ratification of the 
summed up the sit 


“The most common and ostensible objection,” said he 
“was that it (the Constitution) would endanger state right 
and personal liberty—that it was too strong.” 


The opposition was particularly strong in Massa 


chusetts, Virginia and New York. Governor Clinton 
who had ruled the Empire State for more than a 
decade, was definitely opposed to ratification. Patricl 


Henry raised his powerful voice in opposition in Vit 
ginia. Richard Henry Lee, a signer of the Declaration 
of Independence, a President of the Continental Con 
gress, and one of the first senators from Virginia was 
bitterly opposed. in the Virginia 
Debates : 


George Mason said 


“My principal objection is, that the Confederation is 
converted to one general consolidated government, which 


is one of the worst curses that can possibly befall a 
nation.” 
“This government”, cried Patrick Henry, “Is not 
~ 
a Virginian, but an American government.’ “I most 


sacredly believe,” reported Luther Martin to the Mary 
land legislature, “their object is the total abolition of all 
state governments and the erection on 
one great and extreme empire.” 

The taxing power, in particular, 
Massachusetts it was said: 


their ruins ol 


was opposed. In 
“No more power could be given to a despot than to 
give up the purse-strings of the people 

‘A standing army,” exclaimed Nason in the Massa 
chusetts Convention, “was it not with this that Caesar 
passed the Rubicon, and laid prostrate the liberties of 
his country? 
free nations of the globe been brought to 


$y this have seven-eighths of the onc¢ 
bond 
Set ~ s « 
One of the more lurid fears of the day arose from 
now seems the innocuous District of Columbia 
clause. It was to be the armed and fortified fortress 
of despotism. “This, my friends,” said one of the 
candidates for the Convention in North Carolina, in 
language not wholly unlike the more extravagant 
alarms sounded in our time, “will be walled in or forti 
fied. Here an army of 50,000 or perhaps 100,000 men, 
will be finally embodied and will sally forth, and en 
slave the people who will be gradually disarmed.” 
This conviction of the anti-Federalists of pre-con 
stitutional days, as to the danger inherent in a strong 
and vigorous national government, has 
through the years to the heirs of their political phi 
The danger of a strong Federal government, 
whose 


what 


descended 


losophy 
embracing a hateful bureaucracy, is a 
dreadfulness does not diminish as it recurs and as it 
is found, ordinarily, to be no more substantial than 
the mists which dissolve at daybreak. Today we find 
the same antipathy to a virile an¢ 
ernment, capable of meeting the exi 
life, when we discuss or enact social welfare legislation, 
regulation of securities and exchanges, labor relations 
in interstate matters, effective control of banking prac 
tices, or expenditures for the relief of unemployment 

Those who today oppose extension of the Federal 
power possess no abler advocate than the Honorable 
John W. Davis of New York. In the annual address 


spectre 


c 
1 active Federal gov 


gencies of modern 




















\ssociation, on Janu- 


New York State Bar 


y 24t f this year, he chose as his topic the “Re- 

of Power” and contended in eloquent 

ses that power was needlessly being taken from 

States and transferred to the Federal government. 
te from his address: 

\ every eye turned toward Washington and every 

etched for what Washington has to give, our 

ra tem will soon lose all vigor. When that time 

must eventuate a union torn apart by the 

up and sectional interests, or a despotism— 

er what name it matter not—strong enough to main- 


mtinental unity by force; and not by force 
that suppression of freedom of opinion, of 
f action to which every dictatorship instinc- 


men, like the Clintons, the Henrys, the 
\damses of an earlier day, are sincere in 
sition to any interpretation of the Constitu- 

at permits the Federal government to exercise 
reciably wider or different powers from those that 

fore employed 

hought was amplified in briefs filed by able 

is friends of the court in United States v. 

ler, where a similar position was taken in regard 
he general The language follows: 


wer to 


es I Lin 


welfare clause 
tax implies the power to appropriate, 
nplicit in the limiting phrase, but if the power 
riate carries with it the power of application and 
ecution the latter power must be limited to the enumer- 
l p rs and those to be implied therefrom or it is 
the limitations imposed by them and they 

e utterly meaningless. If the power of appropria- 

not carry with it the power of application and 

xecution it is utterly meaningless, except as it might be 
as is now being done, to usurp that power by 


e 


We feel confident, however, that a denial of such 


er of appropriation is implicit in the decisions of this 


h we have cited and the constitutional prin- 
hey have established; that a contrary conclusion 
x<pand the clause beyond its nature and context 


ke it a glaring exception, completely undermining 

| scope of our Federal Government.” 
[he disagreements as to the meaning of the great 
lauses of the Constitution, forming the basis for so- 
| and economic legislation, is the surest evidence of 
It will be an unfortunate day, if there 
ever general agreement that the Nation’s exercise 
f Federal power has reached its limit; that further 


ir flexibility 


i CU | 
however desirable or needed, cannot be ac- 
mplished without the uncertainties, delays and diffi- 
fundamental constitutional amendments. 
re, of course, structural provisions which need 
ttle consideration. They are accepted by all. 

The principle that the national government can 
only those powers delegated to it by the Con- 
and the correlative doctrine that the powers 


ulties t 


eC XeTCISE 


stitution 


people, are as firmly settled as the Constitution itself. 
at they are doctrines whose vigor has not been lost 
ith time is amply demonstrated by two decisions of 
the current term. In Hopkins Féderal Savings and 
an Association v. Cleary, 296 U. S. 315, decided De- 


cember 9, 1935, Justice Cardozo, speaking for a unani- 
sail 


mous Court, pronounced anew the inviolability of State 
utonomy. The case involved the power of Congress 
to authorize the conversion of a State corporation into 


national one, over the protest of the creating State. 
objection of Wisconsin, the Court 


n wu lding the 
an assault upon the quasi 


“repulses 
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public institutions that are the product and embodi- 
ment of its statutes and its policy.” In United States 
v. Butler, 297 U. S. 1, the Supreme Court again made 
clear, in no uncertain terms, that any legislation which 
is to be regarded as an interference with the domain 
of state control would meet prompt and effective dis- 
approval from that body. 

The continued vitality of the constitutional guar- 
anty of separated authority within the Federal Gov- 
ernment is, similarly, made emphatically clear by re- 
cent decisions of the Court. A mere reference to the 
sharp halt called to delegations of legislative power in 
Panama v, Ryan, 293 U. S. 388 and Schechter Corp. v. 
United States, 295 U. S. 495, and to the exercise of 
executive power in Humphreys v. United States, 295 
U. S. 602 is sufficient. Certainly the Supreme Court 
will be very careful not to extend judicial power so as 
to infringe on that of the coordinate branches. 

It is obvious that a reservoir of unused power, of 
indeterminate area, remains to the Federal Govern- 
ment within the limits of the delegated powers. This 
area becomes one which is broad indeed when viewed 
together with the scope of the implied powers which 
may be necessary to make fully effectual the expressly 
granted powers. As implied powers may be derived 
from implied powers, Rupert v. Caffey, 251 U. S. 264, 
299, an even wider range for legislation is opened. 
The result is, as Justice Holmes, speaking for the Court 
in Missouri v. Holland, 252 U. S. 416, has phrased it, 
that “in matters requiring national action, it is not 
lightly to be assumed that ‘a power which must belong 
to and somewhere reside in every civilized government’ 
is not to be found.” 

Though I am one who most deeply regrets the re- 
sult of the Butler case, I find very real cause for hope 
in the future in the language of Justice Roberts upon 
the welfare clause. I quote: 

“It results that the power of Congress to authorize 
expenditure of public moneys for public purposes is not 
limited by the direct grants of legislative power found 
in the Constitution. 

“As elsewhere throughout the Constitution the section 
in question lays down principles which control the use 
of the power, and does not attempt meticulous or detailed 
directions. When such a contention (of unconstitu- 
tionality) comes here we naturally require a showing that 
by no reasonable possibility can the challenged legislation 
fall within the wide range of discretion permitted to the 
Congress. How great is the extent of that range, when 
the subject is the promotion of the general welfare of the 
United States, we need hardly remark.” 

It would not be surprising, if from this holding of 
United States v. Butler, 279 U. S. 1, supplemented as 
it is by the vigorous and cogent reasoning of Justice 
Stone, Brandeis and Cardozo, there will flow an im- 
portant line of decisions validating Federal legislation 
in the fields of agriculture, social welfare and labor 
relations. Such a development is believed by many 
essential to preserve the true spirit of American con- 
stitutional government in the changing phases of na- 
tional life. 

Certain legislation of the Congress affecting social 
and economic conditions of vital importance to the 
people of America are under attack in the courts. 
These include the Holding Company Act, the Securi- 
ties and Exchange Act, the Wagner Labor Relations 
Act, the Social Security Act, the Act establishing the 
Federal Emergency Administration of Public Works 
and its successor, the Emergency Relief Appropriation 
Act of 1935. The general purpose of these acts is 
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understood by all. Under the well recognized powers 
of Congress to legislate to prevent industrial interrup- 
tions with an intent or the necessary effect of interfer- 
ing with or impeding interstate commerce (the first 
and second Coronado cases, Board of Trade v. Olsen, 
262 U. S. 1, Bedford v. Stone Cutter’s Assn. 274 U.S 


37), Congress has undertaken to further collective 
bargaining. The argument will be made that Carter \ 


Carter Coal Company decided May 18, 1936, has settled 
the right of Congress to legislate in labor matters, ad- 
versely to the validity of the Wagner Labor Relations 
Act. The Supreme Court, the Government contends, 
has not passed upon the question of the right to regu- 
late collective bargaining in intrastate operations unde 
acts utilizing the admitted Congressional power of pro 
tecting interstate commerce. The power is recognized, 
of course, in interstate matters. It has passed the test 
of the Fifth Amendment. The Supreme Court said in 
Texas and New Orleans RR Co. v. Railway Clerks, 
etc., 281 U.S. 548: 

“Congress was entitled to take cognizance of actual 
conditions and to address itself to practicable measures. 
The legality of collective action on the part of employees 
in order to safeguard their proper interests is not to be 
disputed. It has long been recognized that employees are 
entitled to organize for the purpose of securing the redress 
of grievances and to promote agreements with employers 
relating to rates of pay and conditions of work. American 
Steel Foundries v. Tri-City Central Trades Council, 257 
U. S. 184, 209. Congress was not required to ignore this 
right of the employees but could safeguard it and seek to 
make their appropriate collective action an instrument of 
peace rather than of strife. Such collective action would 
be a mockery if representation were made futile by inte 
ferences with freedom of choice. Thus the prohibition by 
Congress of interference with the selection of representa- 
tives for the purpose of negotiation and conference be- 
tween employers and employees, instead of being an in 
vasion of the constitutional right of either, was based on 
the recognition of the rights of both. 

The litigation over the Holding Company Act will 
determine whether interstate communication facilities 
may be used for the carrying on of businesses disap 
proved as contrary to the public interest by our repre- 
sentatives in Congress and whether the Commerce 
clause itself, is sufficiently broad to include holding 
company operations, covering large sections of the 
nation. 

The present field of constitutional controversy is 
not confined to the regulatory activities of the federal 
government in regard to labor and social relations. 
Attacks may come upon the constitutionality of the 
Reconstruction Finance Corporation Act, on the 
ground that the Federal Government has no 
to appropriate and spend money for the assistance of 
banks, railroads, insurance companies and industrial 
operation. There may be an attempt to invalidate the 
Federal Deposit Insurance Corporation, the Home 
Owners Loan Corporation or the Farm Credit Acts 
for much the same reasons. The uniform recognition 
by the Supreme Court of the fiscal powers of the 
federal government makes it improbable that these 
attacks can meet with success, but they serve to illus- 
trate the wide range covered by the discussion and 
litigation of the constitutional questions 

Related questions are presented by the litigation 
over the power,of the federal government under the 


power 


welfare clause to lend money for the construction of 


investments of the 
and to carry on the 
and Resettlement 


public utilities, to make the other 
Public Works Administration 
activities of the Works 


| ri’ Tess 








\dministrations. Only the Supreme Court can finally 
resolve the differences of opinion which have arisen 
regarding the constitutionality of some aspects of these 
federal activities. 

Few dissent from the ultimate 
economic legislation of the past few years 
and unemployment assistance, relief to 
to labor in its struggle for recognition, bank insurance, 
the protection of investors, wide dissemination of op 
portunities for the utilization of electric power, the 
protection of children, have a strong appeal to the mind 
and America. Surely the founding fathers, 
who provided for federal control of Commerce with the 
Indians, who limited the 
tected the citizen against the abuses of the writ of 
protected prop 
erty from seizure for government use and the citizen 
from arbitrary punishment for crime, could not have 
intended their government to be helpless in the emerg 
encies of today. We have attained political freedom 
We move towards social justice. It cannot be that the 
effort to attain that ideal pilloried as 
contrary to the Constitution or as subversive of the 
American system of government 


new 
social and 
Old age 


distress, aid 


aim Ol 


heart of 


importation of slaves, pro 


habeas corpus, safeguarded contracts, 


may fairly be 


The opportunity and the necessity for the Gov- 
ernment’s service to its people cannot be confined 
within rigid limits. The Constitution sets no such 


It is a living, vital institution whose function 
governmental 
yp organic law, 
to adapt its powers to the great ideal of social justice 
for the governed, is truly to preserve, to protect and 
to defend the Constitution of our United States. 


bounds. 
is to guide and not to curb necessary 


processes. So to construe and apply our 


Opinions of Professional Ethics 
Committee Published in 


Book Form 

HE Opinions of the Committee of the American 

Bar Association on Professional Ethics and Griev- 

ances together with the Canons of Professional 
Ethics and the Canons of Judicial Ethics, annotated 
with notes of the opinions in which they have been re- 
ferred to, has just been published by the American 
Bar Association. The Committee was first authorized 
“to express its opinion concerning proper professional 
conduct when consulted by members of the Association 
or by officers or committees of state or local bar asso- 
ciations,”’ at the San Francisco meeting in 1922, and the 
present publication contains all opinions from that time 
down to March 1, 1936. A complete index is a helpful 
feature of the new volume. 

The publication of this book is a significant step 
toward the better understanding, observance and en- 
forcement of the standards of professional and judicial 
conduct, and no one interested in the subject should 
fail to obtain a copy. Although the enforcement of pro- 
fessional ethics and discipline is primarily the province 
of the State and local Bar Associations, the American 
Bar Association, through its representative Committee 
on Professional Ethics and Grievances, furnishes an in 
valuable national leadership, particularly in the declara- 
tion and interpretation of the recognized standards 
Subsequent Opinions, changes in the Canons, and re- 
visions of the indices, will be published from time to 
time in pocket-supplement form, to be kept in a pocket 
in the cover of the present volume until a second volume 
is printed. The volume and its supplementi will thus 
constitute an indispensable handbook on the subject 
























DOES BUSINESS INEFFICIENCY OF ATTORNEYS 
CAUSE BUSINESS TO PRACTICE LAWr 


It is a Mistake to Rely Solely upon Legal Remedies for Unauthorized Practice—These Should 
Be Supplementary to More Fundamental Reforms—IlIf Bar Can Establish the Truth That 
Licensed Practitioners Are More Competent to Practice in the Invaded Fields Than 


Others, the Problem Will Be Solved, etc. 





By CHARLES A. NOONE 





HE reason for elimination of unauthorized prac 
Ti e of law is fundamentally the same as for other 
s of the bar. It is the need of a standard 
essional ability and ethical conduct on the part 

f those who practice law 
ere are three interests to be considered: (1) 
[he interest of society, (2) the interest of clients, and 
3) the interest of lawyers. The interest of society de 
inds that those who elaborate the scheme of justice 


wledge of the social good, and be prompted by 

il considerations to protect society from the depre- 

The interest of clients 

who advise them he learned in the 

be bound by canons of professional 

undivided loyalty to clients. 

members of a learned 

norable profession, of which they are proud. If 

rso1 ho are permitted to practice do not measure 

standards of the profession, then, although 

not technically termed lawyers, they degrade 

legal profession, because they are lawyers in fact, 
ig the work of lawyers. 


itior f ruthless individuals. 


Tf +} ; 


those 


‘ nd that the 


cs, which will insure 


lawvers is to be 


The interest of 


[he objection to unauthorized practice through 

e agency of qualified lawyers is believed to be the 
principle as that to unauthorized practice in 
persot \ layman is better able to practice law through 
he agency of a lawyer than he is to do so by himself. 
If, however, the contract of the client is made with the 
layman, even though it is executed through the agency 


1. lawyer, it is the layman who is practicing law, and 
leleterious influence upon the conduct of the law 
is bound to be felt. The quality of professional 
iffers where the lawyer is subject to the eco- 
wer of who is not qualified to per- 
legitimate function to assist him, and whose 
not restrained by any code of professional 
he capabilities and inclinations of the master 
eate the law business of which he is in charge, 
argely determine its quality. 
hether the case is one of unauthorized practice 
or of unauthorized practice through the 
the formal argument against it is 
s f WS 1) This is a matter the handling of which 
I] legal ability and ethical principles; (2) it 
f 1itted to be handled only by 
and principles; (3) it 
permitted to be handled by 
not licensed to practice law. In gen- 
only with the first of the 
. the determination of whether the mat- 
ls for legal ability or ethical 
then it is established 


a master 


1 1 





having such ability 


concerne d 





iideratiorn 


is so decided, 
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either by statute or judicial precedent that the conclu- 
sions that only qualified persons should be permitted to 
handle the matter, and that the possession of a license 
is the test of qualification, follow as of course. 

The premises implicit in these conclusions are (1) 
that persons who do not have legal ability and ethical 
principles should be prohibited by law from handling 
matters calling for such ability and principles, i. e., that 
clients should not be free to mess up their own business 
if they desire, and (2) that the test by which to deter- 
mine whether a person possesses such ability and prin- 
ciples is whether he is licensed to practice law. I shall 
discuss the soundness of these premises later in this ar- 
ticle. Their application by the courts may be reviewed 
briefly. 

Assuming that matters calling for legal and ethical 
training should be handled only by members of the bar, 
the single question presented to the court in each in- 
stance is whether the particular case involves matters 
calling for legal and ethical training. Frequently, how- 
ever, this inquiry is obscured by questions that are inci- 
dental to the particular instance of unauthorized prac- 
tice. In the case of unauthorized practice through the 
agency of lawyers the main question is likely to be a 
question of such agency, not of the law of unauthorized 
practice. For instance, in the case of employment of 
an attorney by a lay trustee, the question is whether the 
trustee acts in a trust capacity or in a personal capacity. 
In the one case the trustee is a client, in the other the 
trustee is a layman practicing law." 

Circumstances that attend many cases of unauthor- 
ized practice are likely to be assigned as the fundamen- 
tal reasons for prohibiting it. It is said that the confi- 
dential relationship between attorney and client is de- 
stroyed by an intervening lay practitioner. But a cor- 
poration may permit its lawyer agents to do all of the 
actual contacting of clients—reserving for itself only 
the right to share in fees. Again, it is said that the lay 
principal solicits business. This accusation is frequently 
true, but solicitation is not an inevitable attendant of 
unauthorized practice. A business establishment may 
solicit only legitimate business, such as trusteeships of 
various kinds, trusting that legal business will flow to 
it as an incident to other kinds of business. 

Many Courts resort to the proposition that statutes 
do not permit corporations to obtain law licenses, as a 
ground for prohibiting corporations from practicing 
law. The maxim “Quando aliquid prohibetur ex directo, 








1. Re Otterness, 181 Minn. 254, holding that a bank con- 
ducting foreclosure sales as trustee through an attorney whose 
fees it shared was practicing law. 
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prohibetur et per obliquum” is then quoted.? This rea 
soning is dubious, since the fact of agency might con- 
ceivably remove the grounds of prohibition. Also, no 
reason is seen why a corporation, per se, could not 
practice law. Partnerships cannot be admitted to the 
bar as such, yet to say that partnerships do not practice 
law is to ignore the facts. The real objection is that 
corporations are composed mostly of laymen. 

Apart from such logical vagaries, there is room for 
dissent from many judicial applications of the law of 
unauthorized practice. It was said in Re Eastern Idaho 
Loan & Trust Co., 49 Idaho 280 (1930), 73 A. L. R. 
1323, that “mere clerical filling out of skeleton blanks 
or drawing instruments of generally recognized and 
stereotyped form” does not constitute the practice of 
This may be true if the services are paid for as 
clerical services. If however the person performing 
the services is paid for his ability so to fill out a form 
as to accomplish a particular legal result, then it is sub- 
mitted that he is paid to practice law. If knowledge of 
how to effect certain legal relations is so simple that 
no particular training is necessary to acquire it, then it 
should not be worth charging for. 

In the case of People v. Title Guarantee & Trust 
Co., (1919), 272 N. Y. 336, Judge Pound declared that 
where the preparation of legal papers is “ancillary to 
the daily business of the actor,” and not “the business 
itself,” then it is not practicing law. This dictum was 
the basis of a subsequent New York decision,* and the 
same line of reasoning seems to run through other de- 
cisions. The poor lawyer, who relies solely upon his 
law practice for a living, must go through a rigorous 
course of training, and meet set standards of qualifica- 
tion before he can practice. His neighbor corporation 
can do ten times the volume of law practice without any 
professional qualifications, because it is fortunate 
enough to have in addition to its law business a large 
business of another kind. Can this be true? 

A number of decisions have involved practice be- 
fore . administrative or quasi-judicial boards. Such 
boards are becoming increasingly important in the ap- 
plication of public law. This kind of law requires pro- 
found training more than private law. Yet the prac- 
tice before these boards is chiefly dominated by laymen, 
whose sole qualification consists of the opinion of the 
board that they are of good character, good repute, and 
possessed of necessary qualifications to render valuable 


law. 


service.* 

A distinction that has been taken in the law con- 
trolling the practice before such boards follows the dis- 
tinction between boards that are technically adminis- 
trative and boards that are technically judicial in char- 
acter.’ This distinction is plausible, but the writer feels 
that it is a departure from the test of unauthorized prac- 
tice suggested at the beginning of this article. Either 
kind of board may be composed of laymen, but so are 
many courts of justices of the peace. An administra- 
tive board may determine its conduct by rules of law 
as well as a judicial or quasi-judicial board. The dif- 
ference between administrative and judicial tribunals is 
the theoretical manner in which they act upon their de- 

2. Re Cooperative Law Company (1910), 198 N. Y. 479, 
32 L. R. A. (N. S.) 55. 

3. People v. Title Guarantee & Trust Co., 181 N. Y. S. 52. 

4. See Lawyers and Practitioners: A study in contrasts 
by William H. Rabinson, Jr.. Am. Bar Association Journal, 
May, 1935, page 279 

5. Engineering Co. vy. Harlem French Cleaning & Dyeing 
Works (1927), 132 Misc. 687, 230 N, Y. S. 670. 

















lhe test for 
should be 


not the nature of their decisions 
qualifying practitioners here, as elsewhere, 
based upon the nature of the questions to be decided 
i. e., Whether they call for legal and ethical training. 
The most frequent application of the law of unau 
thorized practice has been in cases involving the col 


cisions 


collection 
The 
activities of collection agencies may consist of advertis 
ing that they give, and giving, legal advice in commer 
cial matters, the institution of legal proceedings, threat 
ening suit, compromising claims, soliciting business for 
associated attorneys, representing creditors in insolv 
ency and bankruptcy proceedings, and even participat 
ing in and dominating the association of lawyers them 
selves in the Commercial Law League 

No one will question decisions holding that thx 
giving of legal advice® or the actual institution of legal 
proceedings’ is practicing law. The threatening of suit 
has been held to be practicing law.* It is believed that 
this is the correct view since we are here dealing with 
a higher standard of conduct than ordinary criminal 
law, and the threat of unlawful force should be on a pat 
with the act. Threat of suit is often as effective as 
suit and is one of the lawyer’s chief weapons. It can 
only be used properly by one who can judge of the 
chances of success, and who can advise his client when 
to yield and when to press. The compromising of 
claims combines giving legal advice and threatening 
suit, and should constitute unauthorized practice when 
performed by a layman, 

A special function of collection agencies is the rep- 
resentation of creditors in proceedings, 
where they control the appointments of receivers and 
election of trustees, make composition settlements, and 
determine the policies of creditor groups in reorganiza 
tion activities. The recent case of Rinderknecht v. To 
ledo Association of Credit Men, 13 F. Supp. 555, sus 
tained the right of such agencies to solicit and present 
claims and participate in the election of a trustee in 
bankruptcy. Of solicitation the court said “As a lay 
action, it is not intrinsically obnoxious ‘ie 5 
submitted that the court assumed the decision of the 
fundamental question of whether the business to be 
solicited was law business, in favor of the agency. 
Would any one contend that a lay can solicit 
law business ? 

Another distinction attempted by the court was 
between bankruptcy and other insolvency proceedings. 
It was said that bankruptcy involves the policy of “ex 
peditious, economical, and just administration” of es 
tates more than other proceedings, and, therefore, lay 
activities are permissible in bankruptcy that would not 
be permissible in other proceedings This distinction, 
however, ignores one of the fundamental premises of 
the law of unauthorized practice, namely, that lawyers 
are better qualified to practice law than laymen. If lay- 
men can administer justice more expeditiously, econom- 
ically and justly than lawyers, then their services should 
not be confined to bankruptcy proceedings. On the 
other hand, if lawyers can administer justice more ex- 
peditiously, economically and justly than laymen, then, 
if the policy for thus administering justice is greater in 


lection of claims. Under this head 
agencies, credit insurance associations, law lists. 


come 


insé ilvency 


agency 


6. Grocers & Merchants Bureau vy. Gray (1915 


6 Tenn 
. 4. eee 
7. Abercombie v. Jordan, 8 Q. B. D. 187, 30 W. R. 810, 
digested 84 A. L. R. 746-7. 
8. LeBarreau De Quebec (1927 Rap. Jud. Quebec, 66 
C. S. 235, digested 84 A. L. R. 754 
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BUSINESS INEFFICIENCY AND UNAUTHORIZED PRACTICE 





oll 





than in othe 


restricting the conduct of bankruptcy pro- 


proceedings, there is special 


edit to lawyers. 
iptcy from the viewpoint of creditors, is 
rticular method of collecting claims. Most 
fenses to a claim that may be presented in an ordi- 
may be presented in bankruptcy—and a good 
litional ones. Legal advice to claimants is as 





$s for claims collected through bankrupcty as 
laims, and no basis for a distinction in the 
practicing law is seen.° 
Certain devices are resorted to by credit agencies 
evade the law of unauthorized practice. A 
ne is credit insurance organizations, whose 
provide for collection of the accounts they in- 
expense of their assureds, and the retention 
the collection fee by the insurer. This is 
d of del credere collection agency, which is 
law as much as others 
her device is the purported assignment of 
he agency by creditors. Such a device was 
in Cohn v. Thompson, 128 Cal. App. (Supp. ) 











83, 16 P. (2d) 364. The decision of State v. James 
Sanford Agency (Tenn. 1934), 69 S. W. (2d) 895, 
398, in which the court refused to be diverted from 

by the form of an assignment, seems to be 


ind 
\bout the only legitimate function of lay organiza- 
ns with reference to the collection of claims seems 
be the preparation of authentic law lists. If law list 
nies degenerate into mere forwarding agencies, 
vhile they are not practicing law, they are solicit- 
business for lawyers. On the other hand, it is gen- 
ly agreed that lists of this kind, if properly man- 
ed, are a useful, and even essential means of making 
lable information with respect to out-of-town law- 


he present moment the drama of Hamlet’s line 

e or not to be” is being played by a medley of 

iyers from the American Bar Association and repre- 
entatives of Law Lists. Missouri has dealt drastically 
he law list problem. The propriety of driving a 
rocedural method long looked upon by lawyers as eth 
existence is debatable. Lawyers who func 
commercial organizations frequently have to 

1atters, sometimes collections, to lawyers situ- 

din remote places of the country. Dispatch in hand- 

n determine the success or failure of the item 
to your care. Time does not permit a thor- 
sonal investigation of the attorney to whom it 
rwarded and one must rely upon the “Who’s who 
ils’—-which frequently are incorrect. Theo- 
attorneys are men of action and integrity, 
rseverance and intelligence, but a man who handles 
business knows that as a practical propo- 


\ Z 

on, they are not. The lack of business and profes- 

nal decorum of the lawyer in handling strictly busi- 
ness matters of this character presents an almost irre- 
istible argument in support of the big stick of the 


lists and lay agency control. 
Other forms of unauthorized practice present sim 


questions to those discussed. Common instances 





the organizing of corporations by lay agencies, the 

a case holding that state law relative to unauthor- 

ed practice applies to bankruptcy proceedings see L. Meisel 
& | v. National Jewelers Board of Trade (1915), 90 Misc. 
19, 152 N. Y. S. 913: and the recent decision in Depew et al 
W hita Assn. of Retail Credit Men, - Kans. —_——_ P. (2d) 


denied by U. S. Supreme Court 





drawing of papers by real estate agencies—who mav 
act for both sides of the transaction, the compromising 
of insurance claims by lay adjusters, the collection of 
claims by unlicensed justices of the peace, either in their 
own right, or as the tools of collection agencies. 

There are ample judicial remedies for infringe- 
ments of the law against unauthorized practice. In 
Rhode Island Bar Association v. Automobile Serv. As- 
sociation, 179 A. 139, it was held that a statute author- 
izing the Rhode Island Supreme Court to regulate the 
practice of law was “declaratory of the power inherent 
in this court to control and supervise the practice of 
law generally, whether in or out of court.” The court 
accordingly had jurisdiction to adjudge in contempt of 
court a corporation guilty of unauthorized practice. 

In this case the court held that a statute making 
unauthorized practice a criminal offense did not im- 
pair the court’s inherent jurisdiction to punish by con- 
tempt. Such criminal statutes are common. See Sec- 
tion 9983 (2) for a Tennessee criminal statute. These 
statutes generally impose only a small penalty for any 
one offense, and consequently are not so effective as 
civil remedies. 

A Tennessee statute under which an injunction 
may be had against persons guilty of unauthorized prac- 
tice is section 9316, 1932 Code, which provides that the 
unlicensed practice of any business or profession re- 
quired to be licensed may be enjoined as a nuisance. 
Injunctions were granted under this section in State 
ex rel v. Credit Men’s Assn., 163 Tenn. 45, supra, and 
State v. James Sanford Agency, 69 S. W. (2d), 895, 
supra. 

In each of the above cases relief was also asked in 
the nature of quo warranto under section 5165, et seq., 
Shannon’s 1917 Code (Sect. 9336, et seq., 1932 Code), 
for a dissolution of the offending corporation for abuse 
of its franchise (See Sect. 9352, 1932 Tenn. Code), 
but the court refused to apply this more drastic rem- 
edy. Chief Justice Green indicated in State ex rel v. 
Credit Men’s Ass’n., supra, that this might have been 
done if the abuse of corporate power had been wilful. 

Where unauthorized practice is conducted through 
the agency of a lawyer, judicial proceedings are fre- 
quently directed against the lawyer, who is accessory 
to the practice, as well as against the lay principal.’® 
As yet the writer knows of no court that has gone fur- 
ther than to censure the guilty lawyer, but disbarment 
might well be applied in an aggravated case. 

The judicial remedies for unauthorized practice 
seem theoretically sufficient. The wisdom of resorting 
to them, however, and their effectiveness, are debatable. 
It is necessary to revert to the syllogism that has been 
previously proposed as the basis for the law of unau- 
thorized practice. 

The first question relates to the soundness of the 
premise that governments should compel matters call- 
ing for legal ability and ethical principles to be handled 
only by persons having such principles and ability. Is 
this a matter where the interest of society in the proper 
administration of justice is so strong that society must 
reserve the right to judge of its own interest, even 
though, as has been pointed out, the interest of society 
is identical with the interest of clients in demanding 
competent and ethical legal practitioners? Is the un- 
authorized practice of law analogous to the illegal drug 
traffic or is it analogous to the (formerly illegal) liquor 
trafic? Governmental prohibition has been successful 


10. In re Pace (1915), 156 N. Y. S. 641. 
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in the former case, but in the latter it has had to bow 
to the will of the individual to go to the devil in his own 
good way—a result that was accepted by the American 
Bar Association. 

Much may be said for the proposition that the pro 
hibition of unauthorized practice by governmental 
means may prove as much a white elephant as the pro- 
hibition of liquor. Certainly the large demand for the 
services of unauthorized practitioners is a fact that 
cannot be disregarded, and it is sufficient to raise a 
question as to the wisdom of attempting to ride rough 
shod over a considerable part of public opinion by en- 
acting laws against the practice. 

The second assumption of the campaign against 
unauthorized practice is that persons who have received 
law licenses are better qualified to practice than persons 
who have not. If this proposition is not correct, then 
a demand for qualified practitioners by the interests of 
society, clients and lawyers does not necessarily imply 
a demand for practitioners who have been admitted to 
the bar. 

The profession would do well to make sure of its 
ground by a thorough self-examination before under- 
taking to lead an attack upon dthers. The results of 
such a self-examination will not be entirely satisfying to 
the supine, better-than-thou spirit in which much of the 
campaign against unauthorized practice is conducted. 
It is not altogether the blindness of the dullard public 
to its own self interest that is responsible for the suc- 
cess of lay agencies in competing with lawyers. It is 
hecause the theoretical proposition that lawyers per 
form legal functions more proficiently than laymen, 
which is presupposed by every argument against unau 
thorized practice, does not, as a matter of fact, obtain 
in every instance 

The decision in Rinderknecht v. Toledo Ass’n of 
Credit Men, supra, which I have criticized as reaching 
an unsound theoretical result in permitting credit agen 
cies to represent creditors in bankruptcy proceedings, 
was based chiefly upon judicial notice of the practical 
superiority of credit agencies in performing services 
which lawyers theoretically are better prepared to per 
form. The court said: 

“From extensive connection with bankruptcy adminis- 
tration in 18 years of activity in this large commercial 
district, in both of its divisions, we select the two most 
flagrant and abominably crooked bankruptcy administra- 
tions we have noted to say that the functioning of each 
might have been clean from the beginning had the referee 
or the court had the aid of a critical and usefully advisory 
institution such as the defendant association is known to 
us through our past contacts with it.”—13 Fed. Supp. 558. 

Lawyers are pleading for the support of the courts 
in their fight against unauthorized practice. The above- 
quoted case illustrates a major defect in their plea. 
When the public indicates a preference for lay agen- 
cies, lawyers may save their faces by ascribing the pref 
erence to ignorance. When this same preference ap- 
pears as a matter of judicial notice in court decisions, it 
can only mean that lawyers have fallen short of the 
ideal set for their profession. 

Instances of the shortcomings of the bar that have 
decreased the confidence of the public and the bench in 
lawyers are everyday occurrences. The breaches of 
conduct that are undermining the claim of lawyers to 
an exclusive right to practice law are numberless. They 
vary from actual fraud unon clients to mere inefficiency 
in the handling bf legal matters. It is a fact that cor- 


porations which enter the field of law are more efficient 
than lawyers in the routine matters. 


No little of the 








distaste of laymen for lawyers results from the care 
lessness and laxness of lawyers. No little of the appeal 
of lay agencies results from their contrasting diligence 

It is not sufficient for lawyers to howl to high 
heaven the faults that unauthorized practitioners un 
doubtedly have. If they are to win, they must recog- 
nize dispassionately the good qualities of many unau 
thorized practitioners, and must copy them where they 
can. They must step up the pace of the law business 
to meet the practical needs of the swiftly-moving world 
that it serves. 

Having already discussed the efficacy and expe- 
diency of remedies for unauthorized practice that have 
been devised by courts and legislatures at the instance 
of the bar, it is believed doubtful that these remedies 
will prove adequate, and that it is desirable to resort to 
law to enforce a monopoly of the practice of law in 
favor of licensed practitioners. Whether justly or not, 
the reliance of the bar upon legal weapons to combat 
unauthorized practice will be construed by many as an 
admission of inability to compete upon the stern terms 
of the law of supply and demand that eliminates the 
unfit in other walks of life. 

It is not recommended that 
unauthorized practice be rejected. It seems, however, 
that it is a mistake to rely solely, or even principally 
upon them. They should be supplementary to more 
fundamental reforms. If the bar can establish the truth 
of the proposition that licensed practitioners are more 
competent to practice law than others, the problem of 
unauthorized practice will solve itself with little help 
from courts or legislatures. The question of whether 
the public should be allowed to judge of its own inter 
est will become moot. Emerson’s mouse-trap proverb 
may be cited on this proposition. In conclusion, may 
the closing remarks of the Honorable Charles A. 
Beardsley, past President of the State Bar of Cali- 
fornia, in his article,’' “Lay Encroachments,” published 
in the American Bar Association Journal be quoted: 

“Seeing that Cain was troubled by Abel’s encroach- 
ments upon Cain’s favor with the Lord, the Lord did not 
say unto Cain, you should slay Abel, or you should have 
him arrested, or you should talk straight from the shoulder 
to him, or you should holler at him. The Lord said unto 
Cain (Genesis, fourth chapter, seventh verse): ‘If thou 
dost well, shalt thou not be accepted?’ ” 


all legal remedies for 


William Shankland Andrews 

William Shankland Andrews, former judge of the 
Court of Appeals of New York State, died at his home 
in Syracuse on the 5th of August, only three days after 
the death of his wife, Mrs. Mary Raymond Shipman 
\ndrews. Judge Andrews had a long and distinguished 
career, serving on the Supreme Court of New York and 
the Court of Appeals bench for more than thirty-five 
years. After a courageous opinion in 1921 holding the 
state soldiers’ bonus issue unconstitutional, he was re- 
nominated to the Court of Appeals bench by the Repub- 
lican convention three weeks later, and was reelected 
over former Supreme Court Justice Townsend Scudder 
in a battle where the preservation of the independence of 
the judiciary became the main issue, Judge Andrews be- 
ing publicly supported by many outstanding Democrats 
His involuntary retirement from the court in 1920, be- 
cause he had reached the legal age limit of seventy, was 
pronounced a “tragedy” by Chief Justice Cardozo, who 
then said that “Judge Andrews during the past two 
years has written some of the greatest opinions ever 
uttered by this court.”’ 


11. Am. Bar Ass’n Journal, March, 1931, p. 189 at p. 193 
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Because It Is New, Decisions Have 


Che Omnibus Clause, Providing That Assured Shall Include Any Person Legally Using 
\utomobile with Permission of the Named Assured, Is a Creation of the Past Ten 


Been of First Impression—Most of Them 


\ccord with Soundest Principles of the Common Law, but Others Extend over 
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Rules and Arrive at Peculiar Results—Meaning of the Word 
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By Joun D. 


ed shall include any person legally using the 


vith the permission of the named assured.” 





General Type of Clause 


uttorneys yet realize that nearly half of the 
nstituted in lower courts of record and fully 
fourth of appealed cases deal with questions 
f automobile law. One need only glance at the volum- 
nous encyclopedic law prepared by competent writers 
to realize the importance and bulk of this subject. New 
problems are constantly arising and new methods of 
ipproach are being developed by the courts. 
[t is an inevitable conclusion from reading current 
ils and articles that the public is beginning to 
lemand that drivers be licensed, and that when licensed 
hey be insured with some responsible company. The 
statutes of thirty-five states and the District of Colum- 
hia have partially met this demand by requiring oper- 
itor’s licenses. Twenty-eight states and the District 
f Columbia have financial responsibility laws of one 
nother. The questions of automobile law and 
and indemnity insurance have become so 
interlocked that a discussion of one has usually 
involved the other. It is largely because of the inabil- 
ourts to dissociate questions of liability from 
act of insurance that many freakish decisions have 
sprung Few judges have been able to keep a nor- 
1 balance in the presence of daily verdicts in the 
Courts have varied from a strict 


Tle 


tori 


f liability 


1 1 
closet) 


1 
up 
mal 
thousands of dollars 





egal interpretation of insurance contracts to an oppo- 
site extreme of “Soak the insurance company. The 
esult that many inconsistent decisions and much 


bad has been established in the space of a few 
vears. All sorts of queer doctrines of law exist which 
can be stretched at will by the enunciating court. 
What is the result? A suit-minded type of indi- 
vidual has been developed who sues immediately for 
the slightest personal injury or property damage, over- 
burdening courts with an unpleasant and expensive type 
gation. It has forced insurance rates of respon- 
sible companies up and up to exorbitant minimums, 
and brought into being hundreds of tiny cut rate com- 
panies which flash into being for a few years, and, when 


1 
law 


f liti 


their claims catch up with them, as quickly disappear. 
When insurance rates are doubling and trebling in cer- 
tain states and insurance companies are withdrawing 


er states because of the attitude of courts and 
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juries therein, it is apparent that some definite change 
must ccme. 

This change must start with the courts who have 
it in their power to shape the future development of 
insurance protection for the people in their state. One 
wild decision interpreting a guest statute, one gross 
error in reasoning could well mean a fifty percent rise 
in insurance rates or the withdrawal of responsible 
companies. No company is better than its loss ratio 
and when the loss ratios of the soundest automobile in- 
surance companies are already up to 100% it must be 
realized that new losses cannot be absorbed out of 
profits which do not exist. Rates must continue to rise, 
and they will do so until a drastic change in the attitude 
of courts becomes apparent. 

The omnibus clause is a creature of the past ten 
years. It became desirable, as more and more people 
learned to drive, that the owner of the assured auto- 
mobile be permitted to allow third persons to drive and 
that such protection afforded by the insurance be ex- 
tended over to them. Because this clause is so new, 
decisions have been largely of first impression. Most 
of them accord well with the soundest principles of 
common sense. Others extend over unreasonable rules 
of law and arrive at peculiar results. 

It must be remembered, furthermore, that the 
omnibus clause is not the only controlling clause in a 
policy. Even though protection would normally ex- 
tend over to cover a person driving, if that person is 
one excluded from coverage by the policy or if the use 
to which the vehicle is put is prohibited by the policy, 
such exclusions are almost unanimously held paramount 
over the omnibus clause. For example, when there are 
clauses excluding coverage when the assured automo- 
bile is pulling a trailer, or where a public garage or 
place of repair is excluded, or where business use only 
is covered and at the time of the accident the use is 
purely for pleasure purposes, then the omnibus clause 
is considered not to operate in the great majority of 
cases. Treatment of these numerous legal points would 
require at least a volume and will not be discussed at 
all in this article. It is the purpose of the writer to 
point out only where permission is construed to exist 
under the omnibus clause so as to insure other persons 
than the named assured. 

The first important question arises in determining 
the meaning of the word permission and the conditions 
under which it exists. What is permission? Who has 
the burden of proof of showing it? When is it implied? 
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The answer to these questions will necessarily be in- 
volved throughout this discussion. Briefly, however, 
the results can be summarized to some extent. The 


plaintiff has the ultimate burden of affirmatively show- 
ing permission in the ordinary case.’ 

lowa illustrates a common attitude in placing the 
original burden upon defendant. The presumption is 
made that one who drives another’s car drives it with 
the owner’s permission. As soon as this presumption is 
rebutted by any satisfactory evidence, the burden shifts 
to the plaintiff who must thereafter sustain it.2 In 
other words, the burden of going forward is upon de 
fendant and the burden of proof upon plaintiff who 
has the benefit of a prima facie case. A number of other 
jurisdictions hold that proof of ownership of the as- 
sured automobile raises a rebuttable presumption that 
it is being used with the owner’s consent.* 

Permission may be implied from past and present 
conduct of the assured or some other person who has 
authority to grant permission to use the car. A mere 
belief, although, in good faith, on the part of the 
borrower that he has permission is not sufficient.‘ 
In the absence of actual written or oral permission there 
must be definite acts or conduct of the assured which 
would lead a reasonable man to believe that consent 
was intended. Even though the assured did not intend 
to grant permission, his conduct might constitute an 
estoppel.® 

1. Bohumil Soukop v. Anton Halmel et al (Anton Halmel 
v. Motor Vehicle Casualty Co.) (1934) 357 Ill. 576, 192 N. E 
557. “The proof of such permission lies at the foundation of 
plaintiff's right to recover under the policy. Unless and until 
that fact was proven, there was no duty on the part of defendant 
to establish any defense under the policy. The burden of proof 
rested upon plaintiff to establish that Anton was covered by 
the policy.” Cases which seem to support this finding by at 
least dicta include Frankel lilied Mutuals Liability Insur- 
ance Co., Didophy v. Same (1934—Mass.) 192 N. E. 517; 
Sauriolle v. O’Gorman (1932) 86 N. H. 39, 163 A. 717; Kasdan 
v. Stein (1927) 118 Ohio St. 217, 160 N. E. 506; Collins v 


Northwest Casualty Co. (1935) 180 Wash. 347, 39 P. (2) 986; 
Union Indemnity Co. v. Small (1930) 154 Va. 458, 153 S. E. 685; 
Bro v. Moran et al (1927) 194 Wis. 293, 215 N. W. 431; U.S. 


Mann (1934) C. C. A. 4th 73 
Employers Liability Assurance 


Fidelity and Guaranty Co. 7 
Fed. (2) 465: Irederickses 


Corp., Lid. of London. Eng. (1928) ( ( A. 9th, 26 Fed. (2) 
76. 

2. Heavilin v. Wendell (1932) 214 Iowa 844, 241 N. W 
654: Seleine v. Wisner (1925) 200 Iowa 1389, 206 N. W. 130: 
Baldwin v. Parsons (1922) 193 lowa 75, 186 N. W. 665; Hall 


(1920) 189 
(1919) 187 


Iowa 237, 177 N. W. 694: 
Iowa 284, 174 N. W. 255; 


Landry v. 
Sultzbach 7 


v. Young 
Oversen 


Smith (1916) 174 lowa 704, 156 N. W. 673: Reynolds v. Buck 
(1905) 127 Iowa 601, 103 N. W. 946. 
3. See Berry, C. P.—Law of Automobiles (7th Ed.) Sec 


tion 4.492-5 Blashfield—Cyclopedia of Automobile Law and 
Practice—Permanent Edition Vol. 9 Section 6065 and cases cited 
therein. 

4. Bro v. Moran. ibid 

5. Tomasetti v. Maryland Casualiy Co. (1933) 117 Conn 


505. 169 A. 54. “When, as here, it is found that such pro- 
longed, frequent, and habitual use was with knowledge and ac 
quiescence of the owner, it must be regarded as amounting to an 
authorization and a permission within the policy.” See also 
Bohumil Soukop v. Halmel, ibid; U. S. Fidelity and Guaranty 
Co, v. Halli (1931) 237 Ky. 393, 35 S. W. (2) 550; Hunter « 
Irwin (1935—Ia.) 263 N. W. 34; Boyer v. Massachusetts Bond 
ing and Indemnity Co. (193) 277 Mass. 359, 178 N.E. 523; 
Andrews v. Commercial Casualty Insurance Company (1935) 
128 Neb. 496, 259 N.W. 653; Pov Wells et al, (1935) 115 
Pa. Sup. Ct. 549, 176 A. 62; Brower v. Employers Liabilit 
(1935) 318 Pa. 440, 177 A. 826; Maryland Casualty Co. v. Hoge 
204, 149 S.E. 448; Odden v. Union Indemnity 


(1929) 153 Va 
10, 286 Pac. 59; Bowen v. Soucy (1933) 


vrs 7 


Co. (1930) 156 Wash 


2 Fed. Supp. 481; Maryland Casualty Co. v. Ronan (1930) 
C.C.A. (2) 37 Fed. (2) 550; Georgia Casualty Co. v. Waldman 
(1931) C.C, A. 5th 53 Fed. (2) 24; Trotter v. Union Indem- 


mty Co. (1929) C.C.A, 9th 35 Fed. (2) 
Co, v 


104; Globe Indemnity 
10th 69 Fed. (2) 955 


Nodlere (1934) C.C.A 
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Suppose that the assured, instead of being an indi- 


idual, is a municipality or a corporation. What per- 

mission is effective to extend coverage to the borrower 
of a car? Where municipal regulations forbid use of 
cars for private purposes it has held that such 
regulations are paramount over permission granted by 
any city official.? It has been held where no such regu 
lations exist that use for private purposes would be 
unpermissible as this would constitute a use of tax 
payer's money for other than public benefit.* 

The rule is much broader in the case of the ordi 

nary business corporation. Here it is held that the 
official in whose department the assured automobile is 
used can grant permission t 
vehicle for private business.® 
sult is reached by a Federal Court 
Dagostin and Angelini, Bros. was the assured. The 
president, Angelini, frequently gave his stepson, Lorry 
Moore, permission to use the car. One Sunday, Angel 
ini, on leaving the city, gave Moore the keys to the 
car and told him that he might use it with his grand 
mother’s permission. That night Moore asked permis 
sion of his grandmother to go joy riding, which she 
An accident occurred in the course of the 
evening. While the court pointed out that implied per 
mission might have been found from Angelini’s past 
actions, it seems fairly clear that the decision permits 
a proper official to delegate his authority to grant con- 
sent to outside person who no connection 
whatsoever with the assured. If result be fol- 
lowed elsewhere, it is difficult to see where liability 
would end. This is certainly beyond the contemplation 
of the average insurance policy. 
There is, of course, more than one type of omni- 
clause. There are only 
types—the one given at the heading of this article and 
the other as follows: “The indemnity provided by this 
policy is so extended as to be available, in the same 
manner and under the same conditions as it is avail 
able to the named assured, to any person or persons 
while riding in or lawfully operating any of the in 
sured automobiles, and to any person, firm, or coopera 
tion legally responsible for the operation thereof, pro 
vided that such use or operation is with the permis 
sion of the named assured, or, if the named assured is 
an individual, with the permission of an adult member 
of the named assured’s household other than the chauf- 
feur or a domestic servant.” 

There is no difference in the two types of clauses 


been 


» employees to use such 
rather peculiar re 
in this connection.’° 


(one 


granted, 


some has 


this 


bus two important general 


6. Christianson v. Schenkenberg et al (1931) 204 Wis 
323, 236 N.W, 109. 


7. U.S. Fidelity and Guaranty ( v. Mann (1934) C.C_A 
ith, 73 Fed. (2) 465; Globe Indemnity ( v. Nodlere (1934) 
C.C.A. 10th, 69 Fed. (2) 955; Foa Employer's Lia- 
bility Assurance Corp. Ltd. of London, Eng. (1935) 243 App 


Div. 325, 276 N. Y. S. 917. This latter case, 
is found in 247 N.Y.S. 429, 268 N.Y.S 

See also /rolla v. The City of New York (1935) 155 
908, 280 N.Y.S. 873 and Jones v. The Town of Clark 
130 Misc. 57, 223 N.Y.S. 611 


in prior hearings 
536 and 196 N.E. 604 
Misc 
son (1927) 





8. Fox v. Employer's Liabilit supra lspinall v. City of 
Vew York (1927) 221 App. Div. 753, 223 N.Y.S. 501; aff. 246 
N.Y. 644, 159 N.E. 685; Downing v. City of New York (1927) 
219 App. Div. 444, 220 N.Y.S. 76 iff n 245 N.Y. 597, 157 
N.E. 873 

9 Petersor v’. Valoney (1930 1s Minn. 437, 232 N.W 
790; Stovall v. New York Indemnity ( (1928) 157 Tenn. 301, 
8 S.W. (2) 473; American Auto Ins. ( v. Jones (1932) 163 
Tenn. 605, 45 S.W. (2) 52; Maryland Cas. (¢ v. Ronan, ibid: 


Georgia Casualty Co. v. Waldman (1931 C.C.A. 5th, 53 Fed 

(2) 24; Rice et al v. Phillips (1934) 115 Fla, 409, 155 So. 723. 
10. Georgia Casualty Co. v. Wal 
11. Italics author's 


Imar supra 
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that the latter clause extends 
er the powers to grant consent to persons other than 
It qualifies this group and limits it 
members of the assured’s household. This, in 
irly clear. An adult will be that person who 
1s attained a legal majority in the state of his resi- 
Such majority will be determined under this 
ise as in all other questions. A very pretty problem 
ht arise where permission is given by a person who 
d an adult member of the household in state 
1 not such in state B. Supposing the borrower 
kes the assured automobile from state A to state B or 
e versa—what law will determine whether or not 
permission given to him is valid? Whereas the 
licti governs most questions of substantive 
is clearly does not fall within that classifi- 
1. It is purely a matter of contract and would be 
erned by that law which the parties intended should 
the place of making of the contract, the 
lence of the parties, However, for possible 
to the contrary, see some rather recent fed- 
ases Since in nearly every case, these various 
uld be identical, no question would arise, es- 
pecially in view of the fact that at the present day the 
lefinition of the phrase in question is adopted in 
state. The more serious question would 
so much in connection with the definition of 
ult as in the member of the household element. So 
ugh there might be universal accord in the 
of adult there might be universal disharmony 
e latter connection. 
has always been a perplexing problem to define 
of a household. It is clear that a casual visi- 
‘t such, nor would an entire group of lodgers 
a boarding house be included."* The meaning of 
e terms as used in common parlance is usually, and 
Those who dwell under one roof 
compose a family—who have close ties of consan- 
iinity or friendship constitute a household.’* It does 
require that all of them be financially dependent 
n the head thereof,'® nor does the payment of board 
the family—e.g., adult children, affect 
If a person is married and the head of 
separate household, he ‘remains such while visiting 
ther group and would not merge therein." 
Strangely enough, the rather absurd question of 
not an adult member of a household can 
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141; Indemnity Insurance Co. of N. 
rs, Same (1934) 169 Okla. 378, 380, 36 
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Indemnity Co. v. Small, ibid; Poor v. Hudson Ins. Co 
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grant permission to himself has been raised in some 
jurisdictions. It would seem, of course, that he can. 
This has been determined in several cases."* This 
clause is a very unwise one in many ways. In the 
case of Union Indemnity Co. v. Small’ the Virginia 
court found that a drunken son had been refused 
permission to use the assured’s car. The plaintiff had 
alleged that this son had the permission of his mother 
and his father. The proof failed to sustain this and 
the court held for the defendant stating: “The plain- 
tiff saw fit to ground her right of recovery upon the 
permission given by M. P. Claud and Reese Claud 
The question of whether or not, under the provision 
of clause K, Hugh Claud could grant himself permis 
sion to operate the automobile of M. P. Claud is not 
involved in this case.” Thus a recovery was forbidden 
because of the very stringent and illogical reasoning of 
the court and the shortsightedness of the plaintiff's at- 
torney. It is an unfortunate situation when the insur 
ance companies voluntarily assume, by such a clause, 
liability where some drunken son, against his father’s 
orders, will give himself or some equally drunken 
friend permission to operate the assured automobile. 

When the assured rents or sells the assured auto- 
mobile or gives to some third party by contract the 
right to use such car then such third person can use 
the automobile without the assured’s permission. Since 
permission given under such circumstances would 
amount to a mere mouthing of words it is usually held 
that the omnibus clause does not operate.*® To hold 
otherwise would be to impose a far greater liability 
than the insurance company intended to assume. 
Otherwise the insurance company might be totally 
ignorant of the persons really handling and manipulat- 
ing the automobile and delegating the operation thereof. 
One interesting case was presented where A, the wife 
of a salesman for company B, owned an automobile. B 
used the automobile in its business and insured it in 
the name of the company. A permitted another sales- 
man to use it for personal business, and while so en- 
gaged he had an accident. Since the insurance had been 
carried by B, the court held that the insurer could not 
be bound by the actions of A, the real owner.** A very 
recent Wisconsin case accords with the rule in the 
Whitney case but examines the conditional sale con- 
tract to see whether title actually passed. The trans- 
action proved to be a mere subterfuge and the insurer 
was held liable.** 

The effect of the assured’s death raises an interest- 
ing question. Most policies provide that the legal repre- 

18. U.S. Fidelity and Guaranty Co. v. Hail, ibid; Andrews 
v. Commercial Casualty Insurance Co., ibid. In Maryland 
Casualty Co. v. Hoge (1929) 153 Va. 204, 149 S.E. 448 it 
would have been a simple matter for the court to rest the case 
on this ground. Instead, a lengthy discussion as to whether 
or not implied permission existed is determined in the affirma- 
tive without the raising of this point. 

19. Ibid. 

20. Whitney v. Employer's Indemnity Association (1925) 
200 Iowa 25, 202 N.W. 236; Fagg v. Massac’usetts Bonding 
and Insurance Company (1933) 142 Ore. 358, 19 P. (2) 413. 
Both of these are cases of conditional sales contracts. See 
also Giroud v. N. J. Manufacturer's Casualty Insurance Co. 
(1930) 106 N.J.L. 238, 148 A. 790. The contrary view seems 
expressed by the cases of Ocean Accident and Guaranty Co, v. 
Bear (1925) 220 Ala. 491, 125 So. 676 and Associated Indem- 
nity Corp. v. McAlexander (1935) 168 Tenn. 424, 79 S.W 
(2) 556. The latter case is not a strong authority for the 
minority rule. 

21. Wigington v. Ocean Accident and Guaranty Corp., Ltd 
(1930) 120 Neb. 162, 231 N.W, 77 

22. Fawcett v. Gallery et al (Mar. 3, 
N.W. 667 


Wis.) 265 


1936 
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sentatives become the next assureds. Death, of course, 
revokes any special, general, or implied permission 
given by the deceased. Thereafter, the power of per- 
mitting such use rests only in the administrator ap- 
pointed by the court Massachusetts** and Wash- 
ington”® hold that in the interim between the assured’s 
death and the appointment of an administrator no one 
can legally operate such automobile. This seems to 
be a rather stringent interpretation of the policy and 
seems to require a payment of premiums while no pro- 
tection is granted. When the household continues to 
exist as prior to the death of the assured, it would 
seem distinctly against public policy to permit liability 
to be waived upon such a technical interpretation as 
set forth in the Collins Case. 

The question of defining permission is necessarily 
interlocked with that of determining the limits of per- 
mission granted to the borrower of the car. The de- 
cisions of the majority of the courts, in states where 
no statutory regulations exist on this matter, are to 
the effect that permission means a consent to use the 
car at the time, place, and under the circumstances of 
the accident. This third element requires that the pur- 
pose for which the car is used at the time of the acci- 
dent be a purpose stated or intended at the time that 
the bailment is made. Maine,?* New Hampshire,” 


23. Hobbs vs. Cunningham (1930) 273 Mass. 529, 174 
N.E. 181: Collins v. Northwest Casualty Co. (1935) 180 
Wash. 347, 39 P. (2) 986 

24. Frankel v. Allied Mutuals Liability Insurance Co 
Didophy v. Same (1934) Mass. 192 N.E. 517 


25. Collins v. Northwest Casualty Co., supra. The reason 
ing of this case is very interesting. Here the policy provides 
that permission of an adult member of the household would 
be sufficient. Wallace Collins, the operator of the assured car 
at the time of the accident, was an adult member of his 
mother’s—the assured’s household before her death. She died, 
hequeathing the assured car to him, naming one McVay as 
executor. The accident occurred before McVay took office. 
The court gave a lengthy decision, very literal in the construc- 
tion of the insurance contract, holding that 1. Wallace was not 
the owner of the car until after probate and could not be pro 
tected as such; 2. Permission could not validly be given by 
McVay before his legal appointment; 3. Subsequent ratification 
by McVay after his appointment would not be retroactive; 4 
Permission given by the assured terminated automatically at 
her death; 5. The assured, after death, has no household 
therefore, there could be no adult members of a household, and 


j 


Wallace could not give valid permission to himself. 


26. Johnson v. American Auto Insurance Co. (1932) 131 
Me. 288, 161 A. 496 


97 Saurtolle v. O’'’G man (1932) 86 N. H. 39, 163 A. 
717. In this case, the court held the bailee was acting outside 
his authority when he made a deviation of a half-mile. In 
Utica Mutual Ins. Co. v. Langevin (1935) 177 A. 549 the 


court held that where an employee of the assured was driving 
a truck with the permission of the employer upon the right 
course in performing his proper duties that he was covered against 
liability to a passenger whom he had no authority to convey 
The court distinguishes the O’Gorman case as there the em- 
ployee was acting wholly outside his authority whereas here 
he was acting in a sense both within and without his authority 


28 Nicholas vy Indepe ndence Indemnity Co. (1933) 11 
N. J. Misc. 344, 165 A. 868; Lucas et al v. U. S. Fidelity and 
Guaranty Co, (1934) N. J. L. 491, 174 A. 712. This seems 
to have been the original holding of New Jersey. However, 


a recent case changes the result and throws the holding of New 
Jersey into those states which accord with the result of the 
Dickinson case. See Rakowski et al v. Fidelity & Casualty Ci 
of New York (1936) 185 A. 473. In that case the chauffeur 
had permission to havé the car at the time in question but 
was acting without authority as to the particular place and task 
which he was performing at that time. The court cites with 
approval the cases under the statutory construction of Massa 
chusetts and disapproves the Pennsylvania rule. Because of 
the very recent appearance of this case the writer has found 

















New Jersey,** Ohio,?? Oklahoma,*® Pennsylvania; 
Washington,** and the Federal cases** seem to hold 


this way. Louisiana** is very much on the borderline 





it more convenient to leave New Jersey in the present classi- 


fication, although it more properly belongs with Louisiana and 
Minnesota. 
29. Denny v. Royal Indemnity ¢ (1927) 26 Ohio App 





566, 159 N.E. 107; Kasdan v. Stein (1927) 26 Ohio App. 455 
160 N.E. 506, affirmed in (1928) 118 Ohio St. 217, 160 
N.E. 704 


30. Indemnity Insurance Ci f N. A. v. Sanders, Sam 


Lahman. (1934) 169 Okla. 378, 380; 36 P. (2) 271, 274 
31. Powers et al v. Wells (1935) 115 Pa. Super. Ct. 549 
176 A. 62; Truex to use of Paul v. Pa. Manufacturers Asso 
ciated Casualty Insurance Co. (1935) 116 Pa. Super. Ct. 551 


176 A. 756; Brower v. Employer's liability Assurance Co., Ltd 
of London, Eng. (1935) 316 Pa. 440, 177 A. 826. These Penn ; 
sylvania cases are well reasoned upon the factual background 

and are very quotable 


32. In Odden v, Union Indemnity Co. (1930) 156 Wash 
10, 286 P. 59 the court allowed a recovery upon the basis of 
implied permission. It seemed that the court was over liberal 
but the facts were strong enough to justify the result. The de 
cision in Cypert et ux v. Roberts has a much more common 
set of facts. Here the borrower failed to return the car in 
the morning when requested, and was using it in the afternoon 
for a purpose permitted under the original bailment but after 
the time of the original bailment has expired. The court stated 


“that she did not have such permission, express or implied, to 
use the car at the place, at the time, and under the circumstances, 
or for purposes existing at the time of the collision, was clearly 
established and must be so held as a matter of law.” (1932) 
169 Wash. 33, 13 P. (2) 55 

33. Bowen v. Soucy (1933) 2 Fed. Supp. 481. Here the 


borrower was given permission to use the car only if some 

one other than the borrower would drive. The borrower was 

driving at the time of the accident, and was, therefore, held to 

be acting without permission. /Fredericksen v. Employers’ Lia 

bility Assurance Corp., Ltd., of London, England (1928) C.C.A 

9th, 26 Fed. (2) 76 is one of the leading cases upon the sub 

ject. A directed verdict for the insurer was affirmed. Trotter 

v. Union Indemnity Co. (1929) C.C.A. 9th 35 Fed. (2) 104 

is decided on the identical facts of the Odden case, supra. It ; 
would seem that the Federal court is more receptive to the view 
point of the insurer, since the Trotter case reaches the opposite 

result from that obtained in the Washington court. See als: 
Columbia Casualty Co. v. Lyle (1936) C.C.A. 5th, 81 Fed. (2) 

281. It should be noted that the Federal cases usually permit 
directed verdicts rather than making it a jury question. 


34. It is not hard to tell what Louisiana will do in future 
. : 1 


cases if it continues its present course. In Theriot v. Tassin 
(1933) Ct. of Appeals—ist Circuit—146 So. 729 it was clear 
that the bailee had made a far longer drive than contemplated 
by the assured and could not have gotten the car back in proper 
time. It was also clear that an actual ion, as interpreted 


conversior 
by the common law, existed. Merely because th 





1¢ time of bail 
ment had not expired, the court held: “The loan agreement 
was in full force and effect at that time, and the fact that 
Tassin could not get the car back to Lake Charles by 11 o'clock 


approximately stated did not avoid or set aside the permission 
under which he had the right to use the car at the moment of 
the accident.” in Zuvich v. Ballay (1933) Ct. of Appeals— 
Orleans, 149 So. 281 in a somewhat s case another such 
result obtained. In the cases of Waddell v. Langlois, Waddell 
v. Istrouma Water Co., Davis v. Same (1935) Ci. of App. 
ist Circuit, 158 So. 665, 672, it appeared that Langlois, employed 
by the water company, had no permission to use the assured 
vehicle at night. He drove it to a weiner roast and later had 
an accident. The court held that he was driving the automobile 
without permission and against express orders and released the 
insurer. From the above cases, it seems clear that Louisiana 
will protect the bailee if he had original permission to use the 
automobile at the time in question no matter how grossly he 
violates the bailment—even should he convert the assured auto 
mobile. However, even if the car is rightfully in his possession, 
if he has no permission to drive it at the time in question—then 
no permission will exist. Likewise, if an express prohibition is 
made as to a certain use, it is unlikely that this state will re- 
fuse to enforce such limitation. The distinction is a close one 
and it seems highly probable that Louisiana may change its 
Jaw to accord with the great weight of authority. 



























SPECIAL PHASES OF THE “OmMNtIRUS CLAUSE” 


617 








and I[llinois** take a very broad view 
In this connection it is usually stated that the case 

nson v. Maryland Casualty Co.** is the leading 
the minority view. It is true that in 
rather definite departure from the scope of 


rec nrine 
1SE ( ng 





e permission was made by the borrower and that the 

issured did not grant permission for or contemplate the 

articular use made of the car at the time of the acci- 
ent. However, the assured did intend that the bailee 

e the automobile at the time in question at or near 


where used, although clearly not for the pur- 
court felt that the deviation made was not 
ne of great counsequence stating: “These slight de- 
the route to his home, in a swiftly moving 


ations trom 


iutomobaile are too unimportant to have attached to 
them by construction the import of annulling the pro- 
tive features of this insurance policy.” In another 
irt of its discussion, the court spoke of not al- 
wing departure to nullify the original permis- 
ion and it is here that the writer believes that 
e case has been wrongly understood. From the 





urt’s language, it is apparent that the court was stat- 
that it would not permit “any deviation or depart- 
slight®* to totally annul protection in 
[he hasty reader has interpreted the above 
inguage to mean that mo deviation or departure will 
e permitted to annul such permission. In view of the 
remaining language of the decision and the court's atti- 


; vever 


every Cast 


ide throughout the case, the writer submits that the 
ickins case has been grossly misunderstood and 
aligned The writer cannot, however, accord with 
the logic of the majority as it seems clearly to agree 


with Minnesota and Louisiana in disregarding the third 
necessary to the bailment. The case does not 
hold more than its language clearly indi- 


len ent 


lennessee gets into quite a muddle over this ques- 
m. The result reached seems clear but the logic is 
us. In the Stovall case*® it had held that where 

during a convention, took his car and 
ove outside his territory without express permission 


saiesman, 


Sardis, Miss., to see his fiancee, the original permis- 
se the automobile on company business ex- 
ded over to cover this situation. In sweeping terms 


3. Peterson v. Maloney (1930) 181 Minn. 437, 232 N.W 
0. Here the borrower was driving to the place he had stated 

e desired to go, at a time when he had permission to use the 
[he Minnesota court holds, as did Louisiana, that the 
mental attitude of the borrower would not affect the validity 
I ssion granted. It should be observed that here the 
rrower had misrepresented the purposes for which he desired 
e automobile. Three things must usually exist when original 
is granted in order that such consent be effective at 


Dp 





time of the accident. The borrower must be driving at the 
2, I and for purposes contemplated by the bailment 
third requirement Minnesota disregards. 

se Karton v. New Amsterdam Casualty Co. (1935) 280 


Here a police officer was granted permission by 
drive home in the assured car, a distance of four 
cks. The next morning he was killed while driving 70 miles 
I Chicago in an intoxicated state, shooting his 
\ the window. Judge O’Connor stated “position 
f plaintiff seems to be that since Weiss was permitted to take 
the automobile in the ‘first instance’ there was liability * * * 
We think the contention of plaintiff must be sustained.” This is 
ly an Appellate decision and in view of the strong and well 
Bohumil Soukop v. Anton Halmel, ibid, the 
about ten to one that this case would have been 
n appeal to the Supreme Court of Illinois. 
37 924) 101 Conn. 369, 125 A. 866. This decision was 


\ nr 1 


urea ti 


ur around 


iver it of 


reasoned case of 
nances are 


rsed um 


hed by a three to two vote 
38. Italics author’s 
} tovall v. New York Indemnity Co. (1928) 157 Tenn. 


301, 8 S.W. (2) 473 


the court stated: “If, however, the automobile covered 
by the policy is delivered to another for use*® with the 
permission of the owner or insured, his subsequent 
use*® of it is with the permission of the assured, within 
the meaning of the policy, regardless of whether the 
automobile is driven to a place or for a purpose not 
within the contemplation of the assured when he parted 
with possession.”** The court emphasizes the fact that 
the assured intended to protect any person injured by 
the operation of the car and pointed out that it had the 
right to construe the policy most strongly against the 
insurer, 

It is elementary to the rawest beginner in law that 
a man can use a car without manipulating it personally 

that he can drive through a servant or agent. In 
view of the expressed desire of the court to make orig- 
inal assent the only requirement of liability in per- 
mitting a recovery to third parties wherever possible, 
and its intention to construe the policy against the in- 
surer we might expect a similar result to obtain in other 
cases. In a later case,** however, the only difference 
in the factual set-up was that Wilkes, the salesman, was 
permitting one Thrice to drive and was himself riding 
in the rear seat. The policy in this case protected per- 
sons “while riding in or legally operating” with the 
assured’s permission. Here the plaintiff was not pro- 
ceeding against Thrice but against the salesman, 
Wilkes. The court attempted to make a distinction 
in the terms of the two policies stating that in the 
Stovall case it had read “with the permission” whereas 
here it reads “with the consent” thereby implying a 
more affirmative meaning. Recognizing the futility of 
this argument, the court arbitrarily stated that the 
salesman went beyond his authority when he delegated 
the use of the car to another. The outcome is that the 
salesman was 1. using the car within the language of 
the Stovall case 2. Riding in the car within the terms 
of the policy. 3. Had, as a practical matter, at least as 
much permission as in the Stovall case. The result is, 
of course, to protect such bailee until he turns over 
control of the automobile to another. The writer far 
prefers the logic of the Jones case to that of the Stovall. 
Its language is forceful, logical, and well-expressed. If 
this case stood alone it would be a notable contribution 
to law. It, in itself, is unobjectionable. The ob- 
jection is to the fact that the court would not make a 
clean cut reversal of the only case decided by any Su- 
preme Court upon this subject, in the absence of 
statute, which is completely astray. The logic of the 
Jones case completely overrules all set forth in the 
Stovall case, yet that decision hangs like an albatross 
around the neck of the court until it shall gain enough 
courage to shake it off. Until such reversal is squarely 
made, we must take the literal results as representing 
the law of Tennessee. 

The question has often been asked as in the Jones 
case as to whether a borrower could extend coverage 
to a third person by permitting him to operate the as- 
sured vehicle. If such power were expressly or im- 
pliedly given him, it is clear that he could do so.“ In 





40. Italics author’s. 

41. Stovall case, page 477. 

42. American Auto Ins. Co. v. Jones (1932) 163 Tenn. 605, 
45 S. W. (2) 52. The case of Hunter v. Western & Southern 
Indemnity Company et al, (Nov. 30, 1935, Certiorari denied by 
Supreme Court March 7, 1936) 92 S. W. (2d) 878, follows in 
direct line with the Jones case and makes clear the position of 
the court. The court still fails to overrule the Stovall case 

43. Boyer v. Massachusetts Bonding and Indemnity Co. 
(1931) 277 Mass. 359, 178 N.E. 523; Odden v. Union Indemnity 
Co. supra; 
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the absence of such authority and in the absence of 
statute, such cannot be done.** This, of course, ap- 
plies chiefly to individuals as corporations must act 
through agents who can delegate their own privilege 
of operating vehicles. It seems to be held, further, 
except in states where statutes on ownership liability 
are controlling, that by lending the automobile in an 
unauthorized manner, the borrower relinquishes his 
own protection.*® 

In a much-discussed New Jersey case*® the at- 
torneys overlooked the possibility of dealing with this 
question. It was there held that the son, being a minor, 
could not give valid authority under the adult permis 
sion clause to a third person to use the car. The ques- 
tion was not raised as to whether he could do this from 
his authority as a bailee. While there might have been 
some basis for a finding of implied permission, the great 
likelihood is that the court would have followed the 
majority decisions in this regard. 

The decisions reached by the majority are un 
doubtedly the sounder law. In arriving at this result 
the courts have recognized that.the unauthorized lend 
ing of a bailed automobile constitutes a conversion. 
Conversion and permission are direct antonyms and 
cannot exist simultaneously. Since permission would 
not exist, there would be no reason to impose liability 
upon the insurer in those circumstances. 

We have been careful, up to this point, to omit 
discussion almost entirely of states where there is a 
statutory requirement making the owner liable for the 
negligent driving of his automobile with his permission. 
A statute of this type is almost identical with the omni- 
bus clause and should ordinarily be given the same 
interpretation. There are peculiarities in wording and 
in phrasing of some such statutes which have led to 
some different results. The chief factor, however, 
seems to be the attitude of the courts that by passing 
such statutes it was the intention of the legislatures to 
provide protection for innocent third parties in all 
situations—and because of this, the courts stretch every 
legal interpretation of the word “permission” in an at- 
tempt to cover all cases. At times they revert to a 
stricter interpretation of permission and inconsistent 
results have obtained. Each of the states important to 
a consideration of this particular problem of permission 
is treated herein. 

Section 402 of the California Vehicle Code (1935) 
reads: “Every owner of a motor vehicle is liable and 
responsible for the death of o1 injury to persons or 
property resulting from negligence in the operation of 
such motor vehicle, in the business of such owner or 
otherwise by any person using or operating the same 
with the permission, implied, of such 
owner.’** The statute limits recovery for any one in- 
jury to $5,000.00, etc., and requires recovery against 
the negligent operator first, if possible. The statute has 


express or 








44. Indemnity Ins. Co. v. Sanders, ibid; American Auto 
Ins. Co. v. Jones, ibid; Indemnity Ins. Co. v. Jordan (1932) 
158 Va. 834, 164 S.E. 539; Trotter v. Union Indemnity Co., ibid: 
Columbia Casualiy Co. v. Lyle, ibid; and the Massachusetts 
cases decided in the following pages, where a similar result was 
reached despite the statute. 

45. Indemnity Ins. Co. v. Sanders, ibid, which while it is 
not directly in point, at least appears to make such an implica- 
tion; American Auto Ins. Co. v. Jones, ibid; Trotter v. Union 
Indemnity Co., ibid. 

46. Lucas et al v. U. S. Fidelity and Guaranty Co., ibid 

47. This was formerly found in Sec. 1714% of the Civil 
Code 


AMERICAN Bar ASSOCIATION JOURNAL 
























































been interpreted in a number of cases** but none has 


squarely represented the issue of defining permission. 
A recent case has passed upon the question of whether 
or not a bailee for hire could make the owner liabl 
for the negligent driving of a third person to whom 
he lends the car. The court imposed liability, stating: 
“The Code section makes the owner liable for th 
negligence of any person using or operating his aut: 
mobile with his implied or express permission. The 
word ‘operate’ meaning ‘to direct or superintend’ is 
sufficient to hold the owner liable for the negligence of 
a person to whom his permittee has temporarily en 
trusted the automobile * does not require that 
the particular driver be known, and his driving assented 
to by the owner.’’** This rule has been held to apply 
in the cases of gratuitous bailment as well.®® It i 
hardly likely, therefore, in view of the strength of the 
language that the court would impose any limit upon 
the liability of an owner, where it does not even re 
quire that the particular driver be known 

Florida holds that the relation of respondeat su 
perior applies where the owner grants an original pet 
“In view of our regulatory laws, an automo 
bile owner will not be permitted to refute the relation 
ship which is implied in law where it appears that sucl 
auto owner, has permitted, with his knowledge and con 
sent,” etc.°' It then reaches the peculiar result of not 
applying the same rule to bailees for hire.®* 

lowa’s statute reads: where dan 
age is done by any car driven by any person under 15 
years of age and in all cases where damage is done )y 
car, driven by consent of the owner, by reason of the 
negligence of the driver, the owner of the car shall be 
liable for such damage.” This act is certainly as 
broad as that of California but the decisions construing 
it are sounder. It is held that a bailee must be oper 
ating at the time and place and under the circumstances 

(Continued on page 646) 


mission. 


“In all cases 


48. Sutton v. Tanger, Almstead v. Same (1931) 115 Cal 
App. 267, 1 P. (2) 521; Barnett v. Harman et al (1931) 115 
Cal. App. 283, 1 P. (2) 458; Garrison et al v. Williams et al 
Corkery v. Same (1933) 128 Cal. App. 598, 17 P. (2) 1072 
Kerrison v. Unger (1934) 135 Cal. App. 607, 27 P. (2) 927 
Manica v. Smith et al (1934) 138 Cal. App. 695, 33 P. (2) 418 
An interesting problem in connection with the previous discus 
sion on power to grant permission is found in O'Neill v. Wil 
liams et al (1932) 127 Cal. App. 385, 15 P. (2) 879 where the 
defendant’s counsel made the argument that here the assured’s 
husband, who was operating the car at the time of the accident 
could have used such vehicle without permission by virtue of 
his relationship. lf the right were a legal right, it would not 
be a “permissive use” as set out by statute. The court pointed 
out that the husband’s common law right had been changed 
by the Married Women’s Acts. Here the automobile belonged 
to the wife as her separate property and the husband could not 
use it without permission. 

49. Sutton v. Tanger, Almstead v. Same, supra. 

50. See Haggard v. Frick et al (1935) 44 P. (2) 447 
where the owner even requested his son not to permit anyone 
else to drive. Also Pohle v. Bolinas Beach Realty Co. (1933) 
130 Cal. App. 704, 20 P. (2) 730; Hughes Quackenbus! 
(1934) 1 Cal. App. (2) 349, 37 P. (2) 99 

51. Engleman v. Traeger (1931) 102 Fla. 756, 136 So. 527 
See Ch. 7275, Acts 1917 and the case of Eppinger and Russell 
Co. v. Trembly (1925) 90 Fla. 145, 106 So. 879; Herr v. Butler 
(1931) 101 Fla. 1125, 132 So. 815; Dowling v. Nicholson 
(1931) 101 Fla. 672, 135 So. 288; Greene v. Miller (1931) 102 
Fla, 767, 136 So. 532; Rice et al v. Phillips (1934) 115 Fla. 409, 
155 So. 723. Florida’s anxiety to reach this result, however, 
may be somewhat explained by the fact that it follows the 
dangerous instrumentality doctrine See Southern Cotton Oil 
Co. v. Anderson (1920) 80 Fla. 441, 86 So. 629. 

52. White v. Holmes (1925) 89 Fla. 202, 103 So. 623 
Williams et al v. Younghusband et al (1932) C.C.A. 5th 57 Fed 
{ 


2) 139. See also Engleman v. Traeger, supra. 
53. See Section 5026 Code (1927) Orig. Acts of 38th 
Gen. Assembly (1919) Ch. 275 
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NERATION ago the Supreme Court held in 
broadest terms that the liquor business then 
nducted by the State of South Carolina was 
from federal excise taxation. South Caro- 
nited States, 199 U. S. 437 (1905). This 

usion was reaffirmed in sweeping language quite 
cently when Ohio sought what was in effect a re- 
nsideration of the earlier decision. Ohio v. Helvering, 
300 (1934). And the questions have been 
urther reexamined in Pennsylvania ex rel. Margiotti 


Kyle, 79 F. (2d) 520 (C.C.A. 3d, 1935), certiorari 


exempt 


mM)? | ~ 





enied, 297 U. S. (1936). With these cases on the 
oks, it might seem that the question of the taxability 
state liquor monopolies was thoroughly settled. For 
is reason there is more than usual interest and im- 
rtance in a recent series of Treasury rulings which 


ially reach the conclusion that these authorities 
not applicable to federal income taxes. In order to 
the question more completely, and incidentally 
set up a target for these observations, it may be well 
ittempt first a summary of these decisions of the 
easury on the question under discussion. 


I. THe RULINGS OF THE TREASURY 


In the summer of 1934 the Bureau of Internal 
was called upon to rule whether the profits 
ealized by the Oregon Liquor Control Commission 

re subject to federal income tax. The question was 


egarded as not different from that presented in the 
ases of South Carolina and Ohio; and, after quoting 
excerpts from the opinions of the Supreme Court in 


e cases of those two states, the Treasury ruled “that 
fits realized from the operation of liquor stores and 
milar activities by the State of Oregon through the 
gon Liquor Control Commission are derived from 


rietary, as distinguished from essential govern- 





ental activities. Accordingly, such profits are sub- 
ect to federal income tax.” I. T. 2797, XIII-2 Cumu- 
itive Bulletin 74. This conclusion, however, seems to 
ave overlooked something more subtle, for less than 
hree months later it was found to be erroneous. The 


revised conclusion was expressed in an opinion of the 
General Counsel of the Bureau of Internal 
G.C.M. 13745, XIII-2 Cumulative Bulletin 
this opinion the decisions in South Carolina v. 
nited States and in Ohio v. Helvering were, of course, 
recognized, but it was held that they related only to 
excise taxes and “that the right of the Federal Govern- 
impose such an excise tax may not properly 
ye extended to include a tax on the profits derived by 
from such activities.” 
[he only reason given in support of this conclusion 
s stated in the following language: 
It is now shown that in accordance with statutory 
a large portion of the profits accruing to the 
State of Oregon from the operation of the liquor business 
imilar activities is used by the State in carrying out 
functions, including direct relief of the indigent 
ind unemployment relief, which are essentially govern- 
If the Federal Government imposed a tax on 
1 profits, it would in effect result in the imposition of 
the property of the State and would burden 
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the State in the exercise of its governmental functions.” 

On this basis it was then held that the profits 
realized by the Oregon Liquor Control Commission 
were not subject to federal income tax and that the 
earlier decision should be modified accordingly. This 
modification was made concurrently. I.T. 2820, XIII-2 
Cumulative Bulletin 77. 

This decision, which could mean no less than that 
a Federal tax on the income of state liquor monopolies 
was unconstitutional, was, to say the least, surprising. 
At any rate, it was shortly reconsidered in another 
opinion, this time by the General Counsel of the 
Treasury. G.C.M. 14407, XIV-1 Cumulative Bulletin 
103. The question at issue this time was the taxability 
of the profits realized by the State of Montana from 
the operation of its state liquor stores. The issue was 
not notably different from that presented in the previous 
opinions involving Oregon, and it is not surprising that 
the same conclusion was reached. But the ground of 
the decision was fortunately changed. The argument 
of unconstitutionality was eliminated with these words: 
“In order to clear up any doubts as to the meaning of 
G.C.M. 13745, it should be pointed out that that opinion 
is not to be considered as authority for any ruling other 
than that the income under consideration is not taxable 
by the Federal Government under existing legislation. 
It may not be taken as a determination of the constitu- 
tional question involved.” 

The new opinion was rested chiefly on the ground 
of long-continued practical construction. This argu- 
ment seems to fade somewhat, however, when it is 
remembered that for a period of fifteen years of this 
long-continued practice, from 1917 to 1933 during the 
periods of war-time and National prohibition, there 
were no state liquor monopolies. 

A few weeks later this final conclusion of the 
Treasury was reiterated in a decision that “profits 
derived by the State of Virginia from the operation of 
liquor stores by the State are not subject to Federal 
income tax”; the compensation of the State’s em- 
ployes, however, was held not to benefit from the same 
immunity. I.T. 2886, XIV-1 Cumulative Bulletin 103. 

Perhaps a first observation on these rulings might 
be that it seems extremely fortunate that the decision 
on constitutionality was not allowed to stand. There 
would seem to be grave doubt whetlier an administra- 
tive ruling should be made against the constitutionality 
of any statute, especially under circumstances such as 
those presented here. Of course, administrative au- 
thorities have to decide doubtful questions. When the 
question is a constitutional one, however, it would seem 
that an administrative ruling should resolve all doubts 
in favor of the validity of the statute. 

An administrative ruling can be very damaging 
when a case comes before a court, as all who have pre- 
sented tax cases are well aware. Attention need only 
be directed to Evans v. Gore, 253 U. S. 245 (1920). 
That case involved the constitutionality of a tax on the 
salaries of federal judges. The Court held that the 
salaries could not be taxed. There would seem to be 
much to be said on the other side of the question, and 
courts in other countries, where the same question has 
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been raised, have uniformly reached the opposite con- 
clusion. When the opinion in Evans v. Gore is ex- 
amined, we find that in large part it goes back to certain 
administrative rulings made shortly after the Civil 
War, in which it was held that the judges’ salaries 
could not constitutionally be taxed. See 245 U. S. at 
258. In a similar way, G.C.M. 13745 might very 
likely have been a serious obstacle in the path of the 
Government at some day in the future when the con- 
stitutional question may be presented in court. 

The questions of constitutionality and of construc- 
tion considered in the series of Treasury rulings that 
form the theme of this discussion are of more than 
usual interest. It does not seem entirely clear that the 
rulings themselves foreclose all further examination of 
the question. 


Il. Tur QuestTION OF CONSTITUTIONALITY 


With South Carolina v. United States and Ohio v. 
Helvering on the books, there would seem to be no 
need to present an extensive citation of authorities as 
to the constitutionality of such a tax. The only reason 
given in General Counsel’s Merhorandum 13745 does 
not seem very convincing. As has been indicated above, 
this opinion apparently went on the ground that the 
proceeds of the liquor business then under consideration 
were used for “carrying out certain functions, including 
direct relief of the indigent and unemployment relief, 
which are essentially governmental.” But there has 
been no indication in the decisions of the Supreme 
Court that the purpose to which the profits of a liquor 
monopoly are devoted is material. The question is 
rather, whence are these profits derived? It is a 
question of source, not of destination. In South Caro- 
lina v. United States, itself, the net proceeds were de- 
voted to governmental functions; the excise tax there 
involved reduced those net proceeds just as surely as 
would an income tax, and thereby decreased the amount 
available to the State of South Carolina for its govern- 
mental purposes. A tax on the income from the liquor 
business, it would seem obvious, is no more and no less 
a tax on the property of the state than is an excise tax 
for the privilege of using that property in carrying on 
the liquor business. The profits from the business do 
not become part of the “general property’’ of the state 
until that business has paid the taxes which may prop- 
erly be imposed upon it. Moreover, to draw any con- 
clusion from the argument that the income tax is levied 
upon the property of the state (even if there were any 
basis for saying that that would be fatal) is to beg the 
question. It cannot be determined that the property 
is entitled to the immunity of the state until the question 
whether it is subject to a federal income tax has been 
decided; and that, of course, is the very question at 
issue. Cf. Perkins v. United States, 163 U. S. 625 
(1896), and Snyder v. Bettman, 190 U. S. 249 (1903), 
where the argument that a tax was bad because it was 
payable out of property which would otherwise go to 
the sovereign was rejected 

There is no decision of the courts which gives any 
basis for the conclusion that income taxes are to be 
treated in a case of this sort differently from any other 
taxes. The rule that a proprietary activity carried on 
by a state is subject to federal taxation has been held 
applicable to capital stock taxes. State of North Da- 
kota v. Olson, 33 F. (2d) 848 (C.C.A. 8th, 1929), 
appeal dismissed, 280 U. S. 528 (1929). And the 
rule of taxability has been similarly applied in the case 
of income taxes of employees of so-called “proprietary” 
activities. Helvering v. P 293 U.S. 214 (1934) 


Powers 
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Indeed, the decision in Helvering v. Powers would 
seem to remove any possible doubt as to the constitu- 
tional question. In that case, the Supreme Court has 
decided that the salaries paid to the Trustees of the 
Boston Elevated Railroad were subject to federal in 
come taxation, although the Trustees were appointed 
by the Governor and pursuant to a statute under which 
the Railroad was operated by the State. In reaching 
this result the Court said: 

“The principle of immunity thus has inherent limita 
tions 

“And one of these limitations is that the state cannot 

withdraw sources of revenue from the federal taxing 
power by engaging in businesses which constitute a de- 
parture fromusual governmental functions and to which, 
by reason of their nature, the federal taxing power would 
normally extend.” 
This reasoning is as applicable to income taxation as 
to other kinds of taxes. The state cannot withdraw 
“sources of revenue” in the field of income taxation any 
more than it can withdraw the sources of excise taxes 
from federal power. 


Ill. THe Question oF CONSTRUCTION 


The question upon which the Treasury rulings 
ultimately turned is that of the construction of the 
revenue acts. Assuming federal power, has Congress 
undertaken to impose any tax on the incomes derived 
by states from their operations in the liquor business? 
On this question, Ohio v. Helvering would seem suffi- 
cient to give pause. If the liquor excise taxes are 
applicable to states, it seems far from easy to conclude 
that the income tax act was not likewise intended to 
apply to states. In this connection, attention may be 
directed to the decision in Helvering v. Stockholms 
Enskilda Bank, 293 U. S. 84 (1934), where the 
Supreme Court held that the United States fell within 
the phrase “residents, corporate or otherwise,” in an 
income-taxing statute. And, reference may again be 
made to State of North Dakota v. Olson, 33 F. (2d) 
848 (C.C.A. 8th, 1929), appeal dismissed, 280 U. S. 
528 (1929), where the capital stock tax imposed in 
terms on “corporations” (see § 1000 of the Revenue Act 
of 1921) was applied, and held applicable, to a state 
There seems, therefore, to be ample authority for hold- 
ing that the income of a state is included within the 
general income tax on corporations so far as the income 
is taxable under the Constitution 

But apart from such general arguments, there is 
a specific provision of the revenue acts which seems 
almost conclusive on the question of construction. This 
is § 116(d) of the Revenue Act of 1934, which provides 
that certain items “shall not be included in gross income 
and shall be exempt from taxation under this title,” 
including : 

“(d) Income of States, Municipalities, etc—Income 
derived from any public utility or the exercise of any 
essential governmental function and accruing to any State, 
Territory, or the District of Columbia, or any political sub- 
division of a State or Territory or income accruing to the 
government of any possession of the United States, or any 
political subdivision thereof.” 

This provision goes back to the very beginning of 
our income tax laws. It was contained in § II(G)(a) 
of the Tariff Act of 1913, and in § 11(b) of the Revenue 
Act of 1916. It was recognized in Article 93 of Regu- 
lations 33, under the 1916 Act, and the latest provision 
of the Regulations is Article 116-2 of Regulations 86. 
If the statute is not to be construed to apply to the in- 
come of states derived from proprietary functions, then 
this specific language in each of the revenue acts has 

















een wholly meaningless and useless. If Congress did 


t intend to tax state income in any event, it would 
ve said so, instead of including such a provision as 
§ 116(d Since § 116(d), by its terms, operates to 
empt income “derived from any public utility 
ym the exercise of any essential governmental func- 
tion,” it would seem to be a necessary inference that 
Congress intended to tax any income derived from a 


unction which was not essentially governmental (ex- 
cept income derived from a public utility). This pro- 
iginally in the section of the Act relating 
and it would therefore seem to follow 


corporations, 
at Congress intended to tax the states as corporations. 
he rrectness of this conclusion has been assumed in 
everal Treasury rulings. See 0. 895, 1 C. B. 91; 0. D. 
250, 1 C. B. 92: I. T. 2405 VITI-1 C. B. 72. Cf. T. D. 
(303. X-1 C..B. Ti: 
Although this conclusion would seem to be re- 


the words of the statute itself, the construc- 
s more clearly correct when the legislative his- 
tory of this particular provision is examined. As has 
een pointed out, the provision which is now § 116(d) 
the Revenue Act of 1934 finds its origin in § I1(G) 
a) of the Tariff Act of 1913. The Tariff Bill of 1913, 
passed by the House, did not contain any provision 
relating to the income derived by states or their sub- 
The bill as passed by the 


wires 


5 o 
irom any source. 


livisions 


House 


set out at pp. 1409-1430 of Vol. 50 (Part 2) 
yf the Congressional Record (Sixty-third Congress, 
Ist Session). The income tax provisions appear on 


pp. 1422-1424. When the bill went to the Senate, it 
was referred to the Committee on Finance, and that 
Committee amended the House bill by inserting at the 
end of the first paragraph in § II(G) the following: 

here shall not be taxed under this section any in- 
come from whatever source derived accruing to any State, 
ferritory, or the District of Columbia, or any political 
subdivision of a State, Territory, or the District of Colum- 
bia, nor any income accruing to the government of the 
Philippine Islands or Porto Rico, or of any political sub- 
ivisions t Islands or Porto Rico. (Italics 


added 


of the Philippine 


In connection with this amendment the Senate Com- 
mittee made the following report (see Senate Report 
No. 80, Sixty-third Congress, Ist Session, p. 26) : 
“Immediately following the foregoing amendment a 
further provision is inserted to meet the cases of States, 


cities, towns, and other political subdivisions which are 
1 receipt of income from sources other than that of 
taxation and about which question was raised that such 


might be held subject to the tax. One State en- 
revenue from the gross earnings of a railway com- 

which a land grant was made by the State years 
\ city under its contracts with the street railway 
entitled to a certain per cent of the net 
earnings per annum. While it was regarded improbable 
under the provisions of the bill that these revenues to 


pany t 
igo 


companies is 


States and municipalities would be construed as taxable 
ncome foreclose all doubt the amendment is inserted 
expressly exempting such revenues from the operation of 
in alah 
l€ at 


[his amendment proposed by the Senate Committee on 
Finance was adopted by the Senate. See 50 Congres- 
ional Record (Part 4) 3867. 
[he Senate also adopted a further amendment, 
offered from the floor on behalf of the 
relating to the exemption of the income of 
public utilities where the utility was operated under a 
contract with a State or subdivision so that the tax 
would impose a burden on the State or subdivision. See 
) { I eressional Record { Part 5) 4380. 


which was 


_ommittee, 
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The House disagreed with the Senate amendments 
and the bill was referred to a conference committee. 
The first of the amendments referred to was numbered 
564 and the second, 565. The conferees recommended 
that the Senate amendment numbered 564 be accepted, 
but with a further amendment making the provision 
read as it was finally enacted. See House Report No. 
86, Sixty-third Congress, Ist Session, p. 15. This pro- 
vision embodied both of the Senate amendments so that 
the Senate receded with respect to the amendment num- 
bered 565. In connection with this recommendation, 
the managers on the part of the House made the fol 
lowing report (House Report No. 86, Sixty-third 
Congress, Ist Session, p. 26): 


“The House provision which only exempted profits 
accruing to States and their political subdivisions from the 
operation of their essential governmental agencies is modi- 
fied to the extent that all such profits accruing from public 
utilities shall also be exempt.” 


Although this paragraph of the Report refers to “The 
House provision,” there does not seem to have been 
any express provision on the subject in the bill as en- 
acted by the House—as has already been pointed out. 
The Report therefore seems to indicate that the House 
managers contemplated that all income derived by 
States and their subdivisions would be taxable under 
the general provisions of the bill, except so far as it 
was derived from an essential governmental function. 

The bill as passed by the Senate completely ex- 
empted all state income from taxation regardless of 
its source; but this provision was plainly not accept- 
able to the House, and the House managers insisted, 
and were successful in their insistence, that the exemp- 
tion be limited to income derived from essential govern- 
mental functions and from public utilities. The legisla- 
tive history, therefore, seems to show quite clearly 
that the responsible members of Congress did consider 
the question with which we are concerned and that they 
expressly contemplated that all state income would be 
taxed unless it fell within the two exempt classes. If 
this had not been their intention, the Senate amend- 
ment would have stood. 

The provision as finally enacted in the Tariff Act 
of 1913 has been included without change in each of 
the succeeding revenue acts. It seems to be fairly 
clear, therefore, that the revenue acts ought to be con- 
strued to impose a tax upon any income of a state not 
derived from the exercise of an essential governmental 
function, or from the operation of a public utility. Gen- 
eral Counsel’s Memorandum 13745, therefore, cannot 
stand on grounds of construction any more than it can 
rest on constitutionality. And the correctness of Gen- 
eral Counsel’s Memorandum 14407, which puts the 
question solely on grounds of construction, seems open 
to grave doubts. The ground upon which it was rested, 
namely that of practical construction, seems neither well 
taken nor sufficient to meet the clear lesson to be de- 
rived from the legislative history. 

Although the gods speak with authority, and in 
such a way that none can deny, mortals may with pro- 
priety ponder on their pronouncements. Very likely 
small harm results from the Treasury’s position that 
state liquor profits are free from Federal income tax. 
The States need the money as badly as does Washing- 
ton, if that is possible. But the questions presented are 
interesting and the conclusion ultimately reached by 
the tortuous series of Treasury rulings seems at least 
open to question. It might be well if Congress would 
specifically declare its will one way or the other. 
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MISAPPREHENSIONS AS TO THE 


JUDICIAL FUNCTION 

In its report the Standing Committee on 
Jurisprudence and Law Reform enumerates 
and condemns a number of proposals made in 
the last Congress to limit the power of the Fed 
eral Courts to deal with constitutional ques 
tions. 

Some of these show the old familiar faces, 
while others present novel and fantastic forms. 
For instance, there is the provision in a number 
of bills to amend the substantive law, forbid 
ding Federal Judges to declare “this Act” of 
Congress unconstitutional and declaring that 
the judge who does so violates the requirement 
of “good behavior,’ and thereby ipso facto va 
cates his office. 

No hearing, the Committee points out, was 
held on any of these measures and at no time 
during the last session did there seem likeli 
hood that any of them would be passed. But 
the Committee finds all these varied proposals 
significant in that they represent a popular ten- 
dency due largely to a misunderstanding by 
many people of the part the Courts play in our 
system of government. The Committee holds 
that the organized legal profession has the duty 
of removing such misunderstandings by all 
means within its power. 

“This is a situation which the Association 
should not hesitate to face,” it declares. “By 
combating this tendency, it can render its great 
est service. It is non-partisan and represents a 
typical cross-section of the nation, and is the 
organization equipped to render such 
service.” 

The Committee has very properly stressed 
one of the most important functions of the Bar 


best 





AMERICAN Bark ASSOCIATION JOURNAL 


—the defense of the necessary powers of the 
Courts. It is a truism that of the three Branches 
in our system of government the Judicial is the 
one most poorly equipped with means for its 
own defense. Its sole support is an enlightened 
public opinion, and to help the public form a 
just estimate of the character and importance 
of the judicial function in a free country is pre 
eminently the duty of the Bar. By virtue of 
their training and experience, lawyers are spe 
cially fitted to discharge this public responsi 
bility. 

One special kind of misunderstanding with 
which they are called upon to deal—and one 
from which some lawyers even do not appear 
to be exempt—concerns the essential nature of 
the judicial function. Every now and then one 
hears the charge that the Supreme Court is 
arrogating to itself the power to veto legis 
lation. Doubtless many people have been led 
to believe that the Court is setting itself up as 
a check on what it regards as unwise steps by 
Congress and is going out of its way to inter 
fere with the processes and pré ducts of legis 
lation. 

The public needs to be fully advised that 
nothing could be further from the facts; that 
the courts are concerned with the settlement of 
private controversies which come before them 
in the ordinary course of their business; that 
they are not in the least interested in legisla 
tion except as some citizen comes before them 
to urge that his rights have been infringed by 
some act of Congress or a State Legislature. 
As Mr. Justice Brandeis said in a very recent 
case, “We have no occasion to consider the con 
stitutional question, because it appears that the 
plaintiff is without standing to present it. One 
who would strike down a State statute as ob- 
noxious to the Federal Constitution must show 
that the alleged unconstitutional feature injures 
him.” 

The public should be further advised that, 
so far are the courts from attempting to exer- 
cise a veto power, that they decline to rule on 
the constitutionality of a legislative act if there 
is any other ground on which the case may be 
decided ; and that even in passing on the consti- 
tutionality of such acts, they proceed on the as 
sumption that they are valid and only decline 
to apply them when their unconstitutionality is, 
in their opinion, clear beyond all question. 

Mr. Justice Roberts, in United States vs. 
Butler et al. put the nature of the judicial func 
tion very clearly when he said: 

“There should be no misunderstanding as 
to the function of this court in such a case. It 





























































is sometimes said that the court assumes a 
power to overrule or control the action of the 


people’s representatives. This is a misconcep 
tion. The Constitution is the supreme law of 
the land ordained and established by the peo 
ple. All legislation must conform to the prin 
iples it lays down. When an Act of Congress 


is appropriately challenged in the courts as not 
mforming to the constitutional mandate, the 
udicial branch of the Government has only one 
duty—to lay the article of the Constitution 
vhich is invoked beside the statute which is 
challenged and to decide whether the latter 
iares with the former. All the court does, 
i can do, is to announce its considered judg- 
ment upon the question. The only power it has, 
if such it may be called, is the power of judg 
ment. This court neither approves nor con- 
demns any legislative policy. Its delicate and 
dificult office is to ascertain and declare 
vhether the legislation is in accordance with, 
in contravention of, the provisions of the 
Constitution; and, having done that, its duty 


sq 


a 

lhe report of the Committee on Jurispru 
dence and Law Reform makes the following 
pertinent observation as to the familiar func- 
tion of the lower Federal Courts in cases in 
which the validity of Congressional Acts is 
properly challenged: 

“The arguments against depriving the 
lower Federal Courts of the power to declare 
an Act of Congress unconstitutional are based 
upon considerations of practical justice. It is 
a long accepted concept of our jurisprudence 
that laws are to be construed and their validity 
determined in ordinary suits between private 
litigants. Granted the principle that an uncon- 
stitutional act is of no force or effect, it is dif- 
ficult to understand why the humblest suitor 
should be repulsed from the ordinary court or 
should under a void legislative mandate be de 
prived of property or liberty, or suffer an irrep- 
arable wrong. Moreover, this power has not 
been abused. Whenever constitutional ques- 
tions are presented, the controversy, if possible, 
is determined upon other considerations and al- 
ways all doubts are resolved in favor of con 
stitutionality.” 

[f the American Bar Association in the 
campaign which the Committee recommends 
can make it clear to the public that the Court 
is not only not challenging the will of the peo- 
ple as expressed in Congressional Acts but is 
merely exerting its power for the protection of 
the rights of the individual litigants, in private 
cases properly presented, it will cut the ground 
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from beneath such proposals as those which it 

properly condemns in its report. 

THE “CRITICAL PERIOD” IN ASSOCIA- 
TION HISTORY 

It seems a fair inference, from the lack of 
organized opposition or even of noticeable pro- 
test, that the plan for reorganization of the 
American Bar prepared by the Coordination 
Committee and the General Council of the As- 
sociation will be approved at the Boston meet- 
ing. Certainly it will be very surprising if any 
thing occurs at this late date to prevent its 
adoption. 

Such being the case, many will no doubt 
assume that what may be called the “critical 
period” in the movement for a more represen- 
tative organization of the Bar has now ended. 
Perhaps it has. Certainly John Fiske, in his 
well known work, held that the critical period 
in United States history ended with the 
adoption of the Constitution; that during the 
time between the signing of the Treaty of Peace 
and the adoption of the Constitution itself the 
vital question of whether there was to be any 
nation at all in a real sense was settled. 

The analogy may seem a little strained, 
but it is at least suggestive. The Association 
has gone through a period in which the question 
of whether the Bar was to remain largely a 
scattered group of independent organizations, 
without even a semblance of organic connection, 
was the dominant one, and at the end of it a 
plan has emerged which promises a real union 
of professional forces. Without the successful 
completion of the work of this period, of course 
there could be no further progress in the direc- 
tion of a more representative organization. In 
that sense, a critical period has ended—but 
whether it may be called “the” critical period 
remains to be seen. 

Certainly what has been done is only the 
beginning of the realization of the ideal which 
has inspired the movement thus far. The 
framework has been provided, but the extent to 
which it will be utilized depends on the enthusi- 
asm and support of the Bar. It may well be- 
come a living, vital thing, or it may remain 
merely a beautiful blue-print, unless there is a 
definite resolution to make the plan work and a 
continuation of the efforts which have been 
crowned with such success up to the present 
time. From this standpoint, the next few years 
may also be regarded as a critical period during 
which the fate of the movement may be def- 
initely determined. 
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Exclusion of Proof of Possible Use of Land, Even Though Such Use May Be Made Only in 
Connection with Other Land, Affects Substantial Rights of Owner in Condemnation Case, 
and Held Ground for Reversal Where Record Does Not Affirmatively Show Error Was 
Not Prejudicial—United States an Indispensable Party to Suit to Determine Rights 
of State as to Apportionment of Water in Navigable Stream, and Cannot Be Sued 
without Its Consent—Common Stock, Given as Dividends on Preferred Stock in 


Lieu of Cash Accrued, Not 


Taxable as Capital Gain—Plaintiff Must Show 


Injury by Alleged Unconstitutional Provision of Statute before He Can Chal 
lenge Constitutionality of Act—Service Rates under Packers and Stock 


vards Act—Regulation of Rates 


i xed by 


Secretary of Agriculture 


under Same, etc. 


By EpGAR Bronson TOoLMAN* 


Eminent Domain—Evidence of Value—Harmless 
Error Statute 


In condemnation cases the most profitable use to which 
land can probably be put in the reasonably near future may 
be shown as bearing on market value; and the fact that 
such use can be made only in connection with other lands 
does not exclude it from consideration, if such possibility 
reasonably affects market value. 

Erroneous exclusion of proof of such possible use re- 
lates to the substantial rights of the landowner, and is 
ground for reversal, where the record as a whole does not 
affirmatively show that the error was not prejudicial. 


McCandless et al. v. United States, 80 Adv. Op 
797 ; 56 Sup. Ct. Rep. 764 

In this opinion, the Court considered the pro- 
priety of a ruling as to the admissibility of evidence, 
and the question whether, if the evidence was admis- 
sible, its rejection was prejudicial. 


The questions arose in a suit brought by the 
government for the condemnation of a certain land 
on the Island of Oahu, the suit having been brought 


in the District Court for the Territory of Hawaii. For 
4,080 acres, a jury fixed the value of the land at $206,- 
503.51, and the value of the improvements at $14,000 
The trial court rejected offers of the petitioners to 
prove that there were sources of water supply adapted 
to use for irrigating the land, so that it could be used 
for the purpose of raising sugar cane. Various other 
offers were made relevant to the use of the land for 
such purpose. These offers were rejected, on the 
ground that the possibility of bringing water from 
outside sources was too remote and speculative, and 
the trial court instructed the jury to disregard the 
possibility of bringing water to the land from other 
land, except the land to be condemned, and an adjoin- 
ing tract of 284 acres owned by the petitioners. 

The Circuit Court of Appeals, though concluding 
that these rulings were erroneous, affirmed the judg- 
ment on the ground that they were harmless error. 
On certiorari this was reversed by the Supreme Court, 
in an opinion by Mr. Justice SUTHERLAND. 

As to the applicable rule of evidence in condem- 
nation cases, he \said: 

“The rule is well settled that, in condemnation cases, 
the most profitable use to which the land can probably be 
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shown and con- 
and the fact that 
with other lands 
nsideration if the 
sufficient to 


put in the reasonably near future may 
sidered as bearing upon the market value 
such use can be made only in connection 
does not necessarily exclude it from c 
possibility of such connection is reasonably 
affect market value. . . 

“That the greater part of the land here sought to be 
condemned was adapted to the successful growth of sugar 
cane if provided with sufficient water for irrigation 1s not 
controverted. Proof that a supply oi was available 
and might be brought to the land at an expense consistent 
with its profitable use was, therefore, relevant and material 
And this the evidence offered tended to establish. The rul 
ing of the trial court rejecting the offers, and its instruction 
to the jury to disregard the possibility of bringing water 
from lands other than the land sought to be condemned 
and the 284-acre tract adjoining were erroneous. This is 
well pointed out by the court below, and we see no occasion 
to enlarge upon its opinion.” 


wate! 


whether the rulings 
relied on the 
Code, 


In regard to the question 
were harmless error, the government 
“Harmless Error” provisions of the Judicial 
embodied in § 269. It provides that: 

“On the hearing of any appeal, certiorari, or motion 
for a new trial, in any case, civil or criminal, the court shall 
give judgment after an examination of the entire record 
before the court, without regard to technical errors, defects, 
or exceptions which do not affect the substantial rights of 
the parties.” 


In applying this statute, the circuit court had 
concluded that the offers of proof were not suff- 
ciently specific. But the Supreme Court was of the 
opinion that in view of the rulings of the trial court, 
the petitioners were not bound to make further offers 
of proof. As to the proper application of the provi- 
sions, Mr. Justice SUTHERLAND said: 


“In this situation, § 269 is not controlling. That sec- 
tion simply requires that judgment on review shall be given 
after an examination of the entire record ‘without regard 
to technical errors, defects, or exceptions which do not 
affect the substantial rights of the parties.’ This, as the 
language plainly shows, does not change the well-settled 
rule that an erroneous ruling which relates to the substan- 
tial rights of a party is ground for reversal unless it afirma- 
tively appears from the whole record that it was not 
prejudicial. . . 

“This the record does not disclose 
main proceeding, the vital issue 
sue—is that of just compensation 


In an eminent-do- 
and generally the only is- 


[he proof here offered 






























































value of the land when used for a 


. essarily related to the 
) irpose which it probably could be put within the rule 
1id down by the Olson case, [292 U. S. 246]. To exclude 
th nsideration of the jury evidence of this elemen- 
] er could not be otherwise than prejudicial.” 
[he case was argued by Messrs. Julius Russell 
! Cades at Urban Earl Wild for the petitioners, and 
Mr. Assistant Attorney General Blair for the gov- 
1m 





Water Rights—Apportionment of—Governmental 
Immunity from Suit Without Express Consent 


A suit by a state cannot be maintained against the 
United States without the latter’s consent. 

Since the United States is an indispensable party to a 
suit brought to determine the rights of the complainant 
state in respect of the apportionment of unappropriated 
water in a navigable river, over which the United States 
has exercised its control by the construction and projected 
construction of dams, the suit will be dismissed where the 
United States is not a party to the suit and has not con- 
sented to be sued. 

Arizona v. California et al., 80 Adv. Op. 877; 56 
Re Pp 848. 





Sup. 
arose on the petition of the State of 
\rizona, under the Supreme Court's original juris- 
liction, for leave to file a bill of complaint against 
several other states as defendants, to determine certain 
7 » the rights of the states in respect of the 
ipportionment of the water of the Colorado River. 
The bill sought the following relief: (1) fixing 


| case 


m tr 


the amount of Arizona’s equitable share of the 
ater and quieting title of Arizona against adverse 
laims of the defendant states; (2) that California be 
red from having or claiming any right to divert 
r n an equitable share of the water, not to 


ceed the limitation imposed by the Boulder Canyon 


’roject Act, and an Act of the California legislature 
f 1929; (3) that it be decreed that diversion and 
se by any defendant of any part of the equitable 

reed to Arizona pending its diversion and 
use shall not constitute a prior appropriation or confer 


\rizona’s; and (4) that any right 

-epublic of Mexico to an equitable share in any 
flow made available by the works being con- 
ructed by or for California, shall be supplied from 

California’s equitable share of the water. 

he proposed bill is thus summarized in the opin- 


Mr. Justice STONE: 


uperior to 


proposed bill thus, in substance, seeks a judicial 
rtionment among the states in the Colorado River 
the unappropriated water of the river, with the 
tation that the share of California shall not exceed the 
to which she is limited by the Boulder Canyon 
t Act and by her statute, and with the proviso that 
rease in the flow of water to which the Republic of 
exico may be entitled shall be supplied from the amount 
ned to California. Our consideration of the case 
ted to an examination of the facts alleged in the 
1 bill of complaint and of those of which we may 

licial notice.’ 
The defendants opposed the filing of the bill on 
und that it fails to present any justiciable con 
y, and that the United States is an indispensable 
a which has not been named defendant and has 
nsented to be sued. Since the ground last stated 
was sustained, it is unnecessary to recite in detail the 
facts and circumstances surrounding the controversy. 
to refer to the legal questions sought to 


suffice 
be raised by Arizona, and the Court's conclysion that 
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of the 
United States as a party. As to these, Mr. JUSTICE 


they cannot be adjudicated in the absence 
STONE said: 

“Arizona insists that this court, in adjudicating the 
rights of states in the water of interstate streams, has de- 
clared that it will not hold itself restricted to rigid applica- 
tion of local rules of law governing private rights; that 
independently of those rules it may have recourse to appli- 
cable principles of international law and equity tending to 
secure to sovereign states equality of right in such water. 
.. It points out that departure from the local formula may 
be compelled where the contending states apply, locally, 
different and irreconcilable doctrines, . . and that the com- 
mon law of private riparian rights has been modified, even 
in suits between states adhering to it, by the application 
of principles of equitable apportionment. . . But we have 
no occasion to consider the arguments urged upon us in 
support of the adoption, in this case, of a different rule 
from that of appropriation, as applied locally, for we are 
of the opinion that in the circumstances disclosed by the 
bill of complaint there can be no adjudication of rights in 
the unappropriated water of the Colorado River without 
the presence, as a party, of the United States, which, with- 
out its consent is not subject to suit even by a state.” 


The interest of the United States and the rights 
of Arizona in relation to the matters in controversy 
were thus described: 

“Without more detailed statement of the facts dis- 
closed, it is evident that the United States, by Congres- 
sional legislation and by acts of its officers which that leg- 
islation authorizes, has undertaken, in the asserted exercise 
of its authority to control navigation, to impound, and con- 
trol the disposition of, the surplus water in the river not 
already appropriated. The defendant states contend, and 
\rizona does not deny, that the natural dependable flow of 
the river is already over-appropriated, and it does not 
appear that without the storage of the impounded water 
any substantial amount of water would be available for ap- 
propriation. 

“The decree sought has no relation to any present use 
of the water thus impounded which infringes rights which 
Arizona may assert subject to superior but unexercised 
powers of the United States. . . The prayer is for a decree 
of equitable division of the privilege of future appropria- 
tion The relief asked, and that which upon the facts 
alleged would alone be of benefit to Arizona, is a decree 
adjudicating to petitioners the ‘unclouded . . . rights to the 
permanent use of’ the water. Such a decree could not be 
framed without the adjudication of the superior rights as- 
serted by the United States. The ‘equitable share’ of Ari- 
zona in the unappropriated water impounded above Boulder 
Dam could not be determined without ascertaining the 
rights of the United States to dispose of that water in aid 
and support of its project to control navigation, and with- 
out challenging the dispositions already agreed to by the 
Secretary's contracts with the California corporations, and 
the provision as well of § 5 of the Boulder Canyon Project 
Act that no person shall be entitled to the stored water 
except by contract with the Secretary. . . 

“Every right which Arizona asserts is so subordinate 
to and dependent upon the rights and the exercise of an 
authority asserted by the United States that no final deter- 
mination of the one can be made without a determination 
of the extent of the other. Although no decree rendered in 
its absence can bind or affect the United States, that fact 
is not an inducement for this Court to decide the rights 
of the states which are before it by a decree which, because 
of the absence of the United States, could have no finality. 

A bill of complaint will not be entertained which, if 
filed, could only be dismissed because of the absence of the 
United States as a party... 

“The petition to file the proposed bill of complaint is 
denied. We leave undecided the question whether an equit 
able division of the unappropriated water of the river can 
be decreed in a suit in which the United States and the 
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interested states are parties. Arizona will be free to assert 
such rights as she may have acquired, whether under the 
Boulder Canyon Project Act and California’s undertaking 
to restrict her own use of the water or otherwise, and to 
challenge, in any appropriate judicial proceeding, any act 
of the Secretary of the Interior or others, either states or 
individuals, injurious to it and in excess of their lawful 
authority.” 

The case was argued by Mr. James R. Moore 
for Arizona, and by Mr. William W. Ray for defend- 
ants State of Colorado et al., and by Mr. Phil D. 
Swing for defendants State of California et al. 


Taxation—Income Tax—Capital Gains 

The capital gains tax, accruing after the sale of pre- 
ferred stock, is computed on the excess of proceeds of 
sale over cost. Common stock, given as dividends on the 
preferred stock in lieu of cash accrued and available for 
that purpose, is income. It is not to be regarded as capi- 
tal gain or applied in reduction of the cost of the preferred 
stock. 

Koshland v. Helvering, 80 Adv. Op. 845; 56 
Sup. Ct. Rep. 767. 

The question involved here was whether, under 
the Revenue Acts of 1926 and 1928, upon sale of pre- 
ferred stock upon which common stock had been is 
sued as a dividend between the purchase and sale of 
the preferred stock, the seller must apportion the cost 
between the preferred and common stock in deter 
mining gain or loss. 

The articles of incorporation of the issuing cor 
poration provided for a stated cash dividend on the 
preferred stock or at the company’s option one share 
of common stock for each share of preferred. The 
common stock had voting rights, but the preferred had 
none, and the latter was redeemable at $105. a share 
plus accrued dividends. 

During the years 1925 to 1928, inclusive, there 
was surplus enough to pay the preferred dividend in 
cash, but the company elected to pay in common stock. 
In 1930 the preferred stock was redeemed. In com 
puting the gain, the Commissioner allocated to the 
common stock received as dividends, a proportionate 
amount of the cost of the preferred, thereby reducing 
the cost and increasing the gain on the sale. The 
Board of Tax Appeals held that the stock dividends 
were income and reversed the ruling. But the Circuit 
Court of Appeals sustained the Commissioner and re 
versed the Board. On certiorari the decision was again 
reversed by the Supreme Court, and the ruling of 
the Board was sustained 

Mr. Justice Roperts delivered the opinion of 
the Court, and stated that the dividends were income 
and may not be treated as returns of capital. In 
reaching a decision of the case, Mr. Justice ROBERTS 
pointed out that Eisner v. Macomber, 252 U.S. 189, 
ruled that a common stock dividend to common stock- 
holders was not income, and hence that power to tax 
the same had not been granted by the Sixteenth 
Amendment. The basis of the ruling was that the 
stock dividend accomplished no severance of corporate 
assets, and the preexisting interests of stockholders 
continued in the same proportion. Thereafter, the 
Treasury issued regulations to exempt all income in 
the form of stock dividends 

The effect of Eisner v. Macomber and the scope 
of the Treasury regulations was then discussed. As 
to them the opinion states: 

“Although Eisner v. Macomber affected only the tax- 
ation of dividends declared in the same stock as that pres- 


























































ently held by the taxpayer, the Treasury gave the decisior 
a broader interpretation which Congress followed in the 
Act of 1921. Soon after the passage of that Act, this court 
pointed out the distinction between a stock dividend whic! 
worked no change in the corporate entity, the same in 
terest in the same corporation being represented after the 
distribution by more shares of precisely the same char 
acter, and such a dividend where there had either bee: 
changes of corporate identity or a change in the nature oi 
the shares issued as dividends whereby the proportional ir 
terest of the stockholder after the distribution was essen 
tially different from his former interest. Nevertheless th 
successive statutes and Treasury regulations respecting tax 
ation of stock dividends remained unaltered. We giv 
great weight to an administrative interpretation long and 
consistently followed, particularly when the Congress, pre 





sumably with that construction in mind, has reenacted th 
statute without change. The question here, however, is not 
merely of our adopting the administrative construction but 
whether it should be adopted if in effect it converts ar 
income tax into a capital levy 
“The property disposed of was the petitioner’s pre 

ferred stock. In plain terms the statute directs the sub 
traction of its cost from the proceeds of its redemption, if 
the latter sum be the greater. But we are told that Treasur 





Regulations long in force require an allocation of the orig 
inal cost between the preferred stock purchased and the 
common stock received as dividend. And it is said that 
while no provision of the statute authorizes a specific regu 
lation respecting this matter, the general power conferred 
by the law to make appropriate regulations comprehend 
the subject. Where the act uses ambiguous terms, or is of 
doubtful construction, a clarifying regulation or one indi 
cating the method of its application to specific cases not 
only is permissib'e but is to be given great weight by the 
courts. And the same principle governs where the statute 
merely expresses a general rule and invests the Secretary 
of the Treasury with authority to promulgate regulations 
appropriate to its enforcement. But where, as in this case 
the provisions of the act are unambiguous, and its direc 
tions specific, there is no power to amend it by regulation 
Congress having clearly and specifically declared that in 
taxing income arising from capital gain the cost of the 
asset disposed of shall be the measure of the income, the F 
Secretary of the Treasury is without power by regulatory 
amendment to add a provision that income derived from 


; 


the capital asset shall be used to reduce cost 


Mr. Justice Stone and Mr. Justice Carpozo 
were of opinion that the judgment should be affirmed 

lhe case was argued by Mr. John C. Altman for 
the petitioner, and by Assistant Attorney General Jack 
son for respondent. 


Injunction—Relief Against Unconstitutional 
Statute—Standing to Bring Suit 

In order to challenge a statute on the ground of con- 
stitutional invalidity, the plaintiff must show that he is in- 
jured by the alleged unconstitutional provisions of such 
statute. 

Premier-Pabst Sales Company v. Grosscup, et al. 
80, Adv. Op. 830; 56 Sup. Ct. Rep. 754 

In view of the widespread misconception that the 
Supreme Court claims and seeks to exercise a veto 
power over State and Federal legislation, this case 
should be illuminating. 

The appellant, Premier-Pabst Sales Company, is 
a Delaware corporation which distributes beer made 
in Illinois and Wisconsin. It engages in such business 
in Pennsylvania under license issued under a statute 
passed there in 1933. The Act was amended in 1935, 
so as to discriminate against distributors of beer made 
outside the state, by imposing a license fee of $900. on 
them and requiring of them a bond with penalty of 















ereas distributors of beer made in the state 
ubjected to a license fee of $400. and are required 


ae 8 8) 





give bond with a penalty set at $1,000. 
~ appellant sought an injunction against en 
ie rcement of the statute as violative of the equal pro- 
as und Commerce clauses of the Federal Consti- 
e! tution. The district court dismissed the suit for want 
( equity. On appeal, this was affirmed by the Supreme 





in opinion by Mr. Justice Branpets. In 
: s opinion he pointed out that the appellant could 
event because of 





have obtained a license in any 
P her requirements of the state law and hence was 
; no position to challenge the provisions in question 
this, the opinion states: 

“ ‘ ive no occasion to consider the constitutional 
ot rest because it appears that the plaintiff its without 
1 tanding to present it. One who would strike down a state 
1 bnoxious to the Federal Constitution must show 

leged unconstitutional feature injures him. 
Act of 1935, no one may sell beer in Pennsy!l- 
duly licensed; and no license may issue to a 
n unless all its officers and directors, and fifty- 
t of its stockholders, have been residents of the 
period of at least two years prior to the appli 
for a license. The constitutional validity of that 
t ision is conceded; and it was agreed that all the offi- 


ind directors are, and were when the suit was begun, 
residents of Pennsylvania, and that all of its stock was, 
held by another foreign corporation. As no license 


| legally issue to the Company in any event, it cannot 


injured by the alleged unconstitutional discrimination ;: 
has no standing to challenge provisions of the 

lhe case was argued by Messrs. M. J. Donelly 

C. J. Lynch Jr. for the appellant. The Court 


ned to hear further argument. 


Rate Regulation—Service Rates Under the Packers 
and Stockyards Act 


In determining reasonable rates to be charged by mar- 
ket agencies, under the Packers and Stockyards Act, no 
llowance should be made for hypothetical salaries to pro- 
prietors of agencies, which would load the business with a 
cost having no relation to actualities. The Secretary of 
Agriculture, in determining such rates, is not precluded 
from inquiry into extravagant and wasteful expenditures. 

On a judicial review of the rate order, the complain- 
ants are not entitled to a trial de novo as in confiscation 
cases, since the rates relate largely to personal services, 
and no question of confiscation is involved. 


et al. v. United States, et al., 80, Adv. Op. 
Ge. Rep. 824 

lhis opinion, delivered by Mr. Justice Roserts, 

ted to the validity of an order of the Secretary of 

\griculture declaring unreasonable the rates charged 

the Union Stockyards at 





80] % Sup 


iarketing agencies at 


Chicago, and fixing new maximum rates. The pro- 
edings had by the Secretary were under the Packers 
ind Stockyards Act, 1921. The new rates were or 
dered after hearings and argument, and were based 
n findings of fact \fter the entry of the order, a 
earing was denied, but by a supplemental order 

ie rates were increased 
In a suit brought to enjoin the orders made, a 
deral court of three judges dismissed the bill of 


complaint on final hearing, after accepting evidence 
idditional to that presented to the Secretary. That 
idopted the findings of the Secretary and held 
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substantial evi- 


that his findings were supported by 
dence. 

The appellants contended that the Secretary had 
failed to apply the principles approved by the Supreme 


Court for determining reasonable rates; that he had 
improperly invaded the field of management in deter- 
mining reasonable unit costs; had used an improper 
test period; had disregarded evidence in fixing an al 
lowance for salesmanship costs and the expense of 
getting business; and had arbitrarily denied petitions 
for rehearing. 

On appeal, the decree was affirmed by the Su 
preme Court. In dealing with the appeal, Mr. Justic: 
Roserts referred to Tagg Bros. & Moorehead v. 
United States, 2830 U. S. 421, for a description of the 
services performed by commission merchants, and 
pointed out that little capital is employed, and that 
the business is the rendering of personal services for 
which charges are made according to a uniform 
schedule. In determining the rates, the prime factor 
is the agencies’ costs, of which the most important are 
salesmen’s compensation and the expense of getting 
and maintaining business. 

The attack made by the appellants was not on 
the principles invoked, but on the application of the 
principles in this instance. One object of attack was 
the allowance for salesmen’s salaries. It was based 
on the fact that the Secretary refused to adopt an 
average of salaries previously paid. But the court 
concluded that he was not required to do so, since 
the services and fair recompense therefor is a matter 
of judgment based on all the facts. The claim was 
made also that an allowance should be made for sal 
aries for proprietors, although they in fact receive no 
salaries. This contention was rejected. As to it the 
opinion stated : 

“The appellants insisted that the Secretary should in 
his cost computations fix a salary allowance for such own 
ers without reference to their actual earnings. In order to 
furnish a basis for a finding in this behalf they procured 
independent persons, said to have knowledge of the sub- 
ject, to make appraisals of the value of the services of 
these owners and introduced the appraisals in evidence 
They insist that because the Secretary in arriving at sell 
ing costs ignored these hypothetical salaries his action was 
arbitrary and unreasonable. We cannot so hold. We think 
it evident that he was justified in considering conditions as 
he found them and refusing to load the business with a 
cost having no relation to actualities.” 

In connection with the cost of getting and main 

taining business, an analysis of actual expenditures 
was considered. Some of the expenditures were found 
extravagant and wasteful. Inquiry into this was ob 
jected to as an invasion of managerial judgment. The 
objection was found without merit, however, the Court 
saying : 
“this overlooks the consideration that the charge is for 
a public service, and regulation cannot be frustrated by a 
requirement that the rate be made to compensate extrava 
gant or unnecessary costs for these or any purposes. We 
are not persuaded that the conclusions as to proper allow 
ances on this head were without substantial support in the 
record.” 

Objections were also made to the order on the 
ground that the test period was not proper, and be- 
cause changes in economic conditions rendered arbi 
trary the denial of petitions for rehearing. These 
objections were found without merit. 

The appellants contended also that they were en 
titled to a trial de novo in court on the issue of con 
fiscation. This contention was rejected, on the ground 
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that no question of confiscation was involved. With 
respect to this the Court said: 

“Tt is to be noted that in spite of the allegations of 
the bill the case does not involve any question of confisca- 
tion. The appellants employ little physical property in their 
business and no complaint is made as to the allowance of 
interest on such as they do employ. They render a per- 
sonal service and the issue before the Secretary was 
whether the uniform schedule of rates for that service was 
or was not reasonable. On this issue he was bound to 
afford the appellants due process. In fact he gave them 
adequate notice and accorded them a full hearing. He care- 
fully weighed the evidence, as demonstrated by voluminous 
and detailed findings ; he exposed with candor the facts and 
considerations forming the basis of his ultimate conclu- 
sions. The appellants had opportunity for a full presenta- 
tion of their case. Under Section 316 of the Packers and 
Stockyards Act the district court sits not to afford a trial 
de novo but to review the administrative action. . . No 
reason appears why the appellants could not be afforded 
due process of law by a review of any questions they 
deemed material upon the record as made in the administra- 
tive proceeding, o1 the delay, expense and burden of 
a new trial should be imposed simply because they de 
manded it. The issue before the Secretary was not con- 
fiscation but the reasonableness of a charge for personal 
service. No new or different issue could have been pre- 
sented upon a trial de novo. We think the court correctly 
held that its function was the consideration of questions 
raised upon the record made before the Secretary.” 


why 


The case was argued by Mr. George J. Haight 
for the appellants, and by Assistant Attorney General 
Dickinson for the appellees. 


Administrative Law—Regulation of Rates of Sec- 
retary of Agriculture Under the Packers and 
Stockyards Act 

The hearing as to the reasonableness of and the exer- 
cise of the power to regulate rates, cannot be separated. 
The full hearing prescribed by the Act contemplates that 
the official determining the rates shall also be the official 
who heard evidence and argument as to the issues involved. 
United States et al., 80 Adv. ¢ )p. 


YUH 


Morgan et al. v. 
901; 56 Sup. Ct. Rep 

The opinion in this case related to fifty cases, 
consolidated for purposes of trial, brought to restrain 
enforcement of an order of the Secretary of Agricul- 
ture, fixing maximum rates to be charged by market 
agencies for buying and selling livestock at the Kansas 
City Stockyards. The order was made after the tak- 
ing of voluminous evidence. The appellants attacked 
the order as violative of the due process clause of the 
Fifth Amendment. Appellants alleged that the Secre- 
tary made the rate order without having heard or read 
evidence or argument 

The district court of three judges dismissed the 
hills of complaint. On direct appeal the decree was 
reversed by the Supreme Court in an opinion by 
Mr. Cuter Justice HuGues. The principal question 
considered was one as to administrative procedure, 
and the Court’s view of this matter only will be dealt 
with here 

The evidence was taken before an examiner; 
oral argument on the evidence was had before the 
Acting Secretary of Agriculture; and the findings of 
fact, conclusions, and order fixing rates were signed 
by the Secretary of Agriculture. Objections to the 
procedure, as a denial of the full hearing required by 
statute, were duly made by the appellants, and these 
objections were sustained by the Supreme Court. In 
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considering the question, care was taken to point out 
that no question was involved as to any delegation « 
power to the Acting Secretary. With reference to this 
Mr. Cuter Justice HUGHEs observed: 

“Nor should the fundamental question be confused wit} 
one of mere delegation of authority. The Government 
urges that the Acting Secretary who heard the oral argu 
ment was in fact the Assistant Secretary of Agriculture 
whose duties are prescribed by the Act of February 9, 1889 
(5 U. S. C. 517), providing for his appointment and au 
thorizing him to perform such duties in the conduct of the 
Department of Agriculture as may be 
assigned to him by the Secretary. If the Secretary had 
assigned to the Assistant Secretary the duty of holding the 
hearing, and the Assistant Secretary accordingly had re 
ceived the evidence taken by the examiner, had heard 
argument thereon and had then found the essential facts 
and made the order upon his findings, we should have had 
simply the question of delegation. But while the Assistant 
Secretary heard argument he did not make the decision 
Che Secretary who, according to the allegation, had neither: 
heard nor read evidence or argument, undertook to make 
the findings and fix the rates. The Assistant Secretary, 
who had heard, assumed no responsibility for the findings 
or order, and the Secretary, who had not heard, did assume 
that responsibility. 

“We may likewise put aside the contention as to the 
circumstances in which an Acting Secretary may take the 
place of his chief. In the course of administrative routine 
the disposition of official matters by an Acting Secretary 
is frequently necessary and the integrity of administration 
demands that credit be given to his action in that capacity. 
We have no such question here. The Acting Secretary did 
not assume to make the order.” 


business of the 


As to the fundamental question concerning the 
essential quality of the proceeding and the nature of 
the hearing required, the Court emphasized that it 
is a quasi-judicial proceeding in which the person de- 
ciding the case must also consider the evidence and 
the argument. With reference to this the opinion 
states : 

“The Secretary, as the agent of Congress in making 
the rates, must make them in accordance with the stand- 
ards and under the limitations which Congress has pre 
scribed. Congress has required the Secretary to determine, 
as a condition of his action, that the existing rates are or 
will be ‘unjust, unreasonable, or discriminatory.’ If and 
when he so finds, he may ‘determine and prescribe’ what 
shall be the just and reasonable rate, or the maximum or 
minimum rate, thereafter to be charged. That duty is 
widely different from ordinary executive action. It is a 
duty which carries with it fundamental procedural require- 
ments. There must be a full hearing. There must be evi 
dence adequate to support pertinent and necessary findings 
of fact. Nothing can be treated as evidence which is not 
introduced as such, Facts and circumstances which 
ought to be considered must not be excluded. Facts and 
circumstances must not be considered which should not 
legally influence the conclusion. Findings based on the 
evidence must embrace the basic facts which are needed 
to sustain the order. . . 

‘A proceeding of this sort requiring the taking and 
weighing of evidence, determinations of fact based upon 
the consideration of the evidence, and the making of an 
order supported by such findings, has a quality resembling 
that of a judicial proceeding. Hence it is frequently de- 
scribed as a proceeding of a quasi-judicial character. The 
requirement of a ‘full hearing’ has obvious reference to the 
tradition of judicial proceedings in which evidence is re- 
ceived and weighed by the trier of tl The ‘hearing’ 
is designed to afford the safeguard that the one who decides 
shall be bound in good conscience to consider the evidence. 
to be guided by that alone, and to reach his conclusion un- 
influenced by extraneous t other 


1é tacts 


considerations which in 


























































































lds might have play in determining purely executive ac- 
[he ‘hearing’ is the hearing of evidence and argu- 
t ne who determines the facts which underlie 
ler has not considered evidence or argument, it is 

that the hearing has not been given. 
[here is thus no basis for the contention that the 
rity nferred by section 310 of the Packers and 
Stockvat Act is given to the Department of Agriculture, 
1 department in the administrative sense, so that one 


examine evidence, and another official who has 
red the evidence may make the findings and or- 
1 view, it would be possible, for example, for 





official to hear the evidence and argument and arrive 

ertain conclusions of fact, and another official who had 
t heard or considered either evidence or argument to 
verrule those conclusions and for reasons of policy to 
nnounce entirely different ones. It is no answer to say 
it the question for the court is whether the evidence sup- 
rts the findings and the findings support the order. For 
e weight ascribed by the law to the findings—their con 
usivene when made within the sphere of the authority 

ferred—rests upon the assumption that the officer who 
ikes the findings has addressed himself to the evidence 


t evidence has conscientiously reached the con- 
ch he deems it to justify. That duty cannot 
performed by one who has not considered evidence or 
nent. It is not an impersonal obligation. It is a duty 
kin to that of a judge. The one who decides must hear. 
[his necessary rule does not preclude practicable ad- 
inistrative procedure in obtaining the aid of assistants 
he department. Assistants may prosecute inquiries 
Evidence may be taken by an examiner. Evidence thus 
taken may be sifted and analyzed by competent subordi- 


ites. Argument may be oral or written. The requirements 
re not technical. But there must be a hearing in a sub- 
ntial sense. And to give the substance of a hearing, 
hich is for the purpose of making determinations upon 
dence, the officer who makes the determinations must 
nsider and appraise the evidence which justifies them. 
at duty undoubtedly may be an onerous one, but the per- 
rmance of it in a substantial manner is inseparable from 


e exercise of the important authority conferred.” 

[he case was argued by Messrs. Frederick H. 
\Vood and John B. Gage for the appellants, and by 
\ssistant Attorney General Dickinson for the ap 


pellees 


State Statutes—Taxation—Privilege Tax on Auto- 
mobiles Moving in Interstate Commerce 


It is within the power of a state, consistently with the 
commerce clause and with the due process and equal pro- 
tection clauses of the Fourteenth Amendment, to impose a 
permit fee, for the privilege of using state highways, on all 
persons transporting automobiles in caravans for purposes 
of sale, whether transported in interstate commerce or not. 


Vorf. v. Bingaman, 80 Ady. Op. 840; 56 C. Sup. 

Ct. Rey 756 
[his opinion dealt with the validity of a statute 
New Mexico imposing a license fee on the priv- 
lege of transporting motor vehicles over state high- 
ways purposes of sale. The suit arose on a bill 
for an injunction to restrain enforcement of the statute. 


[he district court dismissed the bill, and on appeal 
the decree was affirmed by the Supreme Court, in an 
pinion by Mr. Justice STONE. 

[he statute, Chapter 56 of the Laws of 1935, de- 
ies to all persons the use of state highways for the 
transportation of any motor vehicle, on its own wheels, 
tor purpose of sale within or without the state, unless 
the vehicle is (1) licensed by the state, or (2) owned 
by a licensed dealer and operated under a dealer's 
se, or (3) operated under a special permit issued 
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by the Commissioner of Revenue for its transporta- 
tion. A fee of $7.50 is charged for the permit if the 
vehicle is transported by its own power, and $5.00 
is charged if it is towed or drawn by another vehicle. 

A later Act, Chapter 136 of the Laws of 1935, 
provides for the establishing of “ports of entry” on 
the main highways of the state, at which permits are 
to be issued and fees collected. It provides that no 
permit shall issue and no vehicle be allowed to pass 
until the vehicle is inspected and found in a safe and 
roadworthy condition, properly equipped with lights, 
brakes, and other appliances, as required by law. 

The appellant, a resident and citizen of Califor- 
nia, purchases used and new cars in other states and 
transports them, on their own wheels, over state 
highways to California, where he offers them for sale. 
[hey are transported through New Mexico for about 
165 miles in caravans, or processions. 

Chapter 56 is challenged as imposing an undue 
burden on interstate commerce, and as infringing the 
due process and equal protection clauses of the Four- 
teenth Amendment. The claim was also made that 
Chapter 136 repealed Chapter 56. The trial court 
upheld the statute as imposing a permit fee for the 
privilege of using the highways, and as not exempting 
cars operated under a dealer’s license when trans- 
ported for sale. 

Affirming the decree, the Supreme Court first 
summarized the considerations which led to the en- 
actment of the statute for the purpose of controlling 
a hazardous class of traffic. It then stated its con- 
clusion that there was adequate basis for the levy as 
a non-discriminatory tax for the privilege of using 
the highways consistent with the commerce clause. 
Mr. Justice STONE said: 

“There is ample support for a legislative determina- 
tion that the peculiar character of this traffic involves a 
special type of use of the highways, with enhanced wear 
and tear on the roads and augmented hazards to other 
traffic, which imposes on the state a heavier financial bur- 
den for highway maintenance and policing than do other 
types of motor car traffic. We cannot say that these cir- 
cumstances do not afford an adequate basis for special 
licensing and taxing provisions, whose only effect, even 
when applied to interstate traffic, is to enable the state to 
police it, and to impose upon it a reasonable charge, to 
defray the burden of this state expense, and for the priv- 
ilege of using the state highways. 

“As the tax is not on the use of the highways but 
on the privilege of using them, without specific limitation 
as to mileage, the levy of a flat fee not shown to be un- 
reasonable in amount, rather than of a fee based on mile- 
age, is not a forbidden burden on interstate commerce. 

“Nor is it important that a part of the fees collected 
is not devoted directly to highway maintenance, the cost of 
which the state pays in part from the proceeds of a general 
property tax. The use for highway maintenance of a fee 
collected from automobile owners may be of significance, 
when the point is otherwise in doubt, to show that the fee 
is in fact laid for that purpose and is thus a charge for the 
privilege of using the highways. . . But where the manner 
of the levy, like that prescribed by the present statute, 
definitely identifies it as a fee charged for the grant of the 
privilege, it is immaterial whether the state places the fees 
collected in the pocket out of which it pays highway main- 
tenance charges or in some other.” 


Consideration was then given to the contention 
that the classification is objectionable as to cars oper 
ated singly for sale, on the ground that they do not 
differ from cars transported for other purposes. This 
contention was met with the answer that it ignores 
the circumstances in which the statute is applied, and 
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that it is one which the appellant has no standing to 
assert. In elaboration of this, Mr. Justice STONE 
said: 

“There is nothing in the Fourteenth Amendment which 
requires classification for taxation to follow any particu 
lar form of words. If that adopted results in the applica- 
tion of the tax to a class which may be separately taxed 
without a denial of equal protection, those within the class 
who are called upon to pay the tax cannot complain that 
the taxed class might have been more aptly defined, or that 
the statute may tax others who are not within the class. 
Here it is the practice of transporting automobiles over 
the highways for purpose of sale which has given rise to 
the practice of moving them in caravans. The use of auto 
mobiles for other business purposes, or for pleasure, does 
not have that result. So far as it appears, the movement 
of cars singly for purposes of sale is negligible, and it is 
shown affirmatively that the cars transported for sale by 
appellant move in caravans. The classification of the 
statute thus, in its practical operation, embraces and is con 
stitutionally applicable to cars moving in caravans, the 
class of traffic in which the appellant engages and on which 
he is alone taxed. Such discrimination as there may be 
is not between those who, like appellant, drive their auto 
mobiles to market in caravans and others who drive them 
singly, for both are taxed. Discrimination, if any, is be 
tween those who drive their cars to market singly 
others who drive them for 


and 
other purposes, and may be 
subjected to a different tax. Appellant does not assert that 
he belongs to either class. As the traffic in which he par 
ticipates is properly taxed he cannot complain of the im 
position of the tax on a business which he does not do. 
We have no occasion to pass upon the validity of the tax 
as applied to cars driven singly.” 

In conclusion the Court stated that it found no 
reason for rejecting the trial court’s view that the 
challenged statute was not repealed by Chapter 136, 
passed a week later 

The case was argued by Messrs. Ralph K. Diet 
son and George E. Remley for the appellant, and by 
Messrs. Quincy D. Adams and Frank H. Patton for 
the appellee 


Patents—-Computation of Damages and Profits for 


Infringement 


In computing profits in a suit for infringement of a 
patent, factory losses incurred as a necessary or normal 
incident to the completion of sales effected at a gain, may 
be offset by the infringer. 

No allowances will be made to the infringer for the 
cost of the products sold, but later returned by the pur- 
chaser for defects discovered afterwards, since no profits are 
charged against the infringer for such sales. 

Materials purchased for use in the manufacture of the 
product will be credited to the infringer at actual cost, where 
it is lower than market value. 

The infringer will not be allowed any royalty for sav- 
ings effected by the use of devices on which he holds 
patents. 


Duplate Corporation et al v 
Ce., 80 Adv. Op 834 - 


This opini mn ce 


Triplex Safety Glass 
56 Sup. Ct. Rep. 792 
alt with questions as to the meas 
ure of liability for infringement of a patent 

The respondent, complainant in the trial court, is 
the owner of a patent, No. 1,182,739, covering the 
making of shatter-proof glass, used largely in the 
manufacture of\automobiles. In the process of manu 
facture, a sheet of pyralin or celluloid is sandwiched 
between two thin sheets of plate glass, each %& of an 
inch thick, the pyralin being cemented to the glass by 
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a film of gelatin. To induce adhesion, 


sure are applied to the 


heat and pres 


“sandwiches” in a steel boiler 


of large size, known as an autoclave 

against Du 
this patent 
\ supplemental decree was later obtained against th 
petitioner, Pittsburgh Plate Glass Company, 


The complainant obtained a decrec 


plate Corporation for infringement of 


the owne 


' of 50% of the stock of Duplate, as a contributory i1 


fringer, supplying glass in the manufacture. Th 
defendants satished the master that they were n 


deliberate infringers and the account of damages and 
profits is stated on the theory that the defendants acte: 
in good faith. The District Court modified the mas 
ter’s report, and the Circuit ( 
further modifications. On certiorari, 
Court, in an opinion by Mr. Justice ¢ 
further modifications in the decree 

The controversy centers around two aspects: { l 
the defendants’ profits; and (2) the complainant 
damages. Under the first of these headings, an in 
portant item was the propriety of an allowance for 
labor and material consumed in products wasted. I: 
this connection Mr. Justice Cardozo reviewed the diffi 
culties of manufacture to illustrate that a considerabk 
fraction of the product is unavoidably wasted. 


jurt of \ppeals mace 
the Suprenx 


ARDOZO, directe: 


In view 
of this, the Court sustained an allowance for factory 
losses incurred as a necessary or incident t 
ain \s to this 


normal 
the completion of sales effected at a g 
the opinion states: 

“A sale resulting in a loss may not be offset by an 
intringer against another and independent sale resulting ir 
a gain for the purpose of extinguishing or reducing a lia 


bility for profits. * * * On the other hand, the extent of 
the gain resulting from a sale is not susceptible of as 
certainment without the deduction and allowance of the 
incidental costs. * * * To make the product of a factory 


ready for the market labor and material must be consume: 
by the seller-manufacturer. The cost of such consumptio1 
does not cease to be a charge against the proce 


isolation it 


ds because 


viewed in may be classified as waste. If the 


unavoidable or 


waste 1 even tairly to be expected in the 
normal course of such a business there is a diminutior 
of the profits for an infringer as for others. * * * ‘Losses 


occurring concurrently with the gai 
be taken into account, if they resul 


profits should 





particular 


transaction on which profits are allowed.’ * * * They are 
the charges that must be known before profits can be 


estimated.” 

the cost of 
and returned 
Since no profit 
of these, they wer« 


Of them the Court 


Next considered were allowances for 
glass sold by Duplate to its customers, 
by them for defects later discovered 
was charged the sellers on account 
thought not entitled to any credit 
said: 

‘These sales were mere futilities Tr) 
a pront for which the sellers 
were not preliminary to other sales 


ey did not yield 
They 


refilling the same or 


Nave been 


charged 








ders. At least there is nothing in the record to imprint 
that quality upon them. They have no place in the ac 
count at all. By the ruling of the master the cost of these 
futilities was allowed to the infringers his we think 
was error. The infringers being relieved of any charge 


by reason of such transactions are not entitled to a credit 


The case of the Crosby Valve Company (141 U. S. 441 
457) gives the applicable rule The very equities that 
exact the allowance of a credit where costs are but a 
means to realizing a profit exact a different conclusion 


where profit is impossible.” 


The item next allowance for 
glass furnished by the Pittsburgh Company to Duplate, 
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discussed was the 


(Continued on paa 





























THE GOVERNMENT’S HOUSING PROGRAM TO DATE 


Brief Survey of Governmental Activities in This Field and Certain Recently Enacted Leg- 


Failure of Local Efforts to Promote Better Housing—Different Branches of 


Government’s Housing Program—Vital Problems of Relationship of State and Nation 


Raised by These National Undertakings— The Resettlement 


Administration — 


Home Financing, etc.* 


By Joun W. BRABNER SMITH 


Counsel for the Federal Housing Administration 


Lag more than three years ago our na- 
A tiot vovernment followed the example set 
England and other European govern- 

f entering the housing field. The immediate 
ongress was to stimulate the building 
nd give employment to the then alarming 
unemployed laborers and skilled workmen. 
mentally, however, our housing problem con- 
ecuring for American families such home 
sundings as will promote the health, morals, 
citizens at a rental 


no 
i 


ct t 


’ - 1 
c ‘ il 


welfare of our 
income ; 

e need for housing—as distinguished from 
problem of better housing conditions—is 
uently referred to as the “housing problem,” 
e depression has emphasized the neces- 
urnishing employment, and the building in- 

try is gravely in need of stimulation. Although 
probably overbuilt in 1930, the steady in- 


number of families, the continuing factor 


bsolescence, and the scarcity of new construc- 

o» the succeeding years has resulted in 

using deficit variously estimated at from 1,000,- 
10 to 2,000,000 family dwelling units. Whatever 
is is used, it appears that the deficit is at least 
reat as that which deyeloped during and imme- 


itely following the World War, and which led to 
reat home building activity of the 1920's." 
Fortunately, the social problem and the eco- 
spect of housing are closely related. For 
tance, there are approximately one and one-half 
ion families in this country paying rent of less 
in $10 per month, and over two and one-half 
on more paying a rental of from $10 to $20 
montl \t 


once this indicates the extent of 

need for better housing, the enormous poten- 
il employment market in the construction thereof, 
| the necessity for governmental participation 
ubsidy, since it is apparent that private capital 
nnot entirely finance such an undertaking and 
tain reasonable profit. In fact, it has been 
erted on good authority that one-third of the 
ge earners in this country do not earn enough 
ney to afford what we would call decent housing. 


e brings up to date a similar discussion in the 

aw Review of January, 1936 
f dwelling units provided an 
1931 to 1935 has been only 12.7% as great as the 
ge | 1921 to 1930 At the start of the depression 
lred thousands of urban workers returned to live with 
was a deferment of several hun 
result that residential vacan- 


number « 


average 


relatives farms: and there 


marriages, with the 
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The national government already has made 
available approximately $100,000,000 from the gi- 
gantic emergency relief appropriation and approxi- 
mately $31,000,000 from the National Industrial 
Recovery appropriation for public works. This 
does not, of course, include the vast program of 
indirect financing under the Federal Housing 
Administration and the Home Loan Bank System. 

The scope of this program is such that it will 
affect practically every one of us, and some of the 
legal questions involved already have been pre- 
sented to lower courts. Let us examine briefly 
governmental activities in this field, including re- 
cently enacted legislation. 

The first important effort of our national gov- 
ernment directed toward the housing problem was 
President Hoover’s Conference on Home Building 
and Home Ownership in December, 1931. Every 
phase of housing was discussed, but the most im- 


portant conclusion was that it was essential for 
the national government to lend its efforts by 
assisting in home financing. As a result, nine 


months later the Federal Home Loan Bank Act 
was passed, which is discussed hereafter. More 
important, however, public interest was stimulated 
and America commenced to become “housing con- 
scious.” 

The first federal funds to be made directly 
available for housing resulted from the Emergency 
Relief and Construction Act of 1932,? which set up 
the Reconstruction Finance Corporation. This 
corporation was authorized incidentally to make 
loans to state or municipally regulated low-cost, 
limited-dividend, housing corporations formed for 
the purpose of providing housing for families of 
small income, or for the reconstruction of slum 
areas. Only two loans were made for such pur- 





cies showed a marked increase in spite of the annual growth 
in population. 

Since 1933, however, the percentage of vacancies has been 
declining as a result of the improvement in business and em- 
ployment, the continuous increase in population, and the recovery 
in the number of marriages. Rents have risen, and in 1935 
home building activity more than doubled the rate during 1933 
and 1934. 

Under such conditions it is imperative that home building 
activity keep up with the demand, otherwise there is the danger 
of a perpendicular rise in rents, of building low quality houses 
to sell at inflated prices, and other evils. To keep pace with 
the effective demand the building industry must, in the near 
future, be prepared to build houses and apartments at a rate 
comparable to that attained during the 1920's, if only to 
sustain standards already attained. (See Senate Committee Re- 
port on Housing Act of 1936 for statistics.) 

2. 47 Stat. 5 (1932), 15 U. S. C. A. § 601 (1934) 
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poses, but the Act had considerable effect in stimu- 
lating the passage of state laws providing for the 
creation and regulation of housing companies. 
Moreover, the idea of housing as part of a public 
works program is here, and it appears fully de 
veloped a few months later in President 
velt’s National Industrial Recovery legislation 
(NIRA)?* authorizing loans, and, for the first time, 
grants, for the construction, repair or improve- 
ment of low-cost housing and slum clearance proj 
ects under public regulation or control, with a view 
to “increasing employment quickly.” However, the 
principle was retained that supervision and control 
should be local. As the initiative of state, muni- 
cipal, and private housing organizations continued 
to lag, the government finally undertook the direct 
construction of housing projects, also permitted 
by the Recovery Act 
Failure of Local Efforts 

Prior to this entry of the national government 
in the field, governmental aid consisted principally 
of those laws in a few states permitting the incor 
poration of private limited-dividend housing cor 
porations invested, generally, with the right of 
eminent domain and the privilege of tax exemption.‘ 
In addition there were some cases of municipal 
financing of pavements, sewers, water mains, elec 
tric lines and other utilities conducive to better 
housing. The first of these state laws was enacted 
in 19265 as the result of the efforts of Governor 
Alfred E. Smith \ state housing board was set 
up with power to supervise and regulate all the 
operations of the limited-dividend housing corpora 
tions. It was also empowered to make studies in 
every field relating to housing. However, private 
capital was not forthcoming in spite of the Gov- 
ernor’s efforts, and only a few projects 
completed. The solution of the problem of financing 
the construction of housing projects on a large 
scale did not begin until Congress became frantic 
to put people to work. 

When Congress enacted the Emergency Relief 
and Construction Act, referred to above, fourteen 
states at once adopted housing laws, similar to the 
New York Act, to enable local corporations to 
organize and qualify for federal loans.* Following 
the organization of the Public Works Administra 
tion (PWA), authorized by the N. I. R. A. to make 


grants to local governmental projects,’ a number of 


Ro Sc 


were 


states also enacted legislation providing for local 
housing authorities, in an endeavor to obtain federal 
grants. In most these authorities are 
empowered to acquire property, to construct and 
manage housing projects, and to obtain limited 
funds from the state. Although a number of these 


3. 48 Stat. 201 (1933), 40 U. S. C. A. § 402 (1934). 

4. See Ralph K. Chase, Drafting of Housing Legislation 
(1934). 1 Law and Contem. Prob. 185. 

5. N.Y. Laws 1926, c. 823; amended by Laws 1927, c. 35; 
Laws 1928, c. 722; Laws 1930, c. 872; Laws 1931, c.’s 557 and 
558; and Laws 1932, c. 507 

6. These states were California, Delaware, Florida, Illi 
nois, Kansas, Kentucky, Massachusetts, New Jersey, North 
Carolina, Ohio, South Carolina, Texas and Virginia. For a 
further description of this legislation see Fisher, Federal Hous 
ing and Home Loan Legislation (1934), 32 Mich. L. Rev. 943 
Chase, loc. cit. supra note 4 

7. Supra, Note 3 


instances 


their activ 

Thus the burden, not 
must bi 
nationa 


instrumentalities have been organized,* 
ties have been very limited 
only of financing, but of 
borne, for the present at least, by the 
government.® 


nagement 


Government Housing Program 


The housing activities of the national govern 
ment up to the present may be classified as follows 
housing construction and financing, indirect finan 
education. The direct federal 
program may be divided thus 


ing, and housing 
individual 
corporations and 


l Housing erected by private 


limited-divide 
financed largely by the Government through the 
PWA, the independent Government 
by the N. I. R. A. 

2. PWA housing, financed and built by the 
Government, 
3. Subsistence 
for under direction of the Inter 


formed into 


agency created 


homeste projects, provided 
Department and 
financed by the Government. (Thess 
projects are now under the Resettlement Adminis 
tration.) 

4. Rural rehabilitation housing 
tirely by the Government and developed by the 
Federal Emergency Relief Administration. (Now 
absorbed by the Resettlement Administration.) 

5. Rural Resettlement and Suburban Resettle 
ment, divisions of the Resettlement Administration, 
financed by funds from the President’s works relief 
fund 

It will be recalled that the Public 
Administration first attacked the 
with the idea of financing private corporations 
whose dividends were limited to 6 per cent. Sub 
ject to state supervision, these corporations would 
acquire property, build houses and apartments, and 
attempt to operate them at profit. The federal 
government would finance them up to 85 per cent 
of the total cost, the loans to be repaid within 
40 years. As it was evident that substantial groups 
willing to undertake the risk could not be found 
at that time, this plan was abandoned after seven 
projects had been started. However, all of these 
are now completed, and are fully occupied.’ 
Although the buildings have all modern conveni 
ences, and rentals are very moderate, these projects 
do not assist materially in the solution of the low- 
cost housing problem, for the rentals averag« 
approximately $10 per room per month, and housing 
experts place the maximum rental per room for 
low-cost housing at a much lower figure. 

With the failure of private capital to enter 
limited-dividend corporation and because 
of the inactivity of state housing authorities, the 
PWA undertook directly to build and operate urban 
housing projects. About 50 large projects are now 


cC ym pletely 


financed en 


Works 


housing problem 


financing 
IATICITY? 


8. There are municipal housing authorities in New York 





City, Schenectady, Buffalo, Cleveland, Cincinnati, Dayton 
Toledo, Columbus, Youngstown, Warren, Lexington, Kentucky 
Detroit, and Columbia, South Carolina 


1 


9. For a summary of the entire i using activities 
the United States prior to participation by the National 
Government, see the Reports of the Hoover Conference on 
Home Building and Home Ownership, and the Symposium in 
(1934) 1 Law and Contem. Prob. 1 
10. These projects are in Altavista, Virginia, Bronx, New 
York, Euclid, Ohio, Philadelphia, Pennsylvania, Queens, New 
York, Raleigh, North Carolina, and St. Louis, Missouri. 
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roce of construction which will house ap- 
LO0,.000 persons 
[he PWA has been seriously handicapped in 
tion of real estate upon which to con- 
jects. It has not yet been determined 
National Government 
eminent domain as inci- 
e erection of yrojects, but it is 
ered doubtful. Unfortunately the ques- 
been definitely answered because the 
rnment withdrew the case of United States v. 
is in the City of Lowisville’’ prior to 
before the Supreme Court. Without the 
| r ¢ eminent domain no national agency, 
L¢ nassist by the other local instrumen- 
ties, can hope to accomplish any comprehensive 
nce, aS projects can be erected only 
d which is offered for sale. 
Another phas« yvernment housing is rural 
Originally, the “Sub 
under the In- 


agency ol the 
property by 


housing 
nousing 





States or 


of Gi 
urban home building 
program 


tence Hor 1estead” was 





” t ment and “Rural Rehabilitation” was 
r FERA. These programs have now been 
nsferred to the Resettlement Administration 
ded Rexford G. Tugwell. This is an inde- 

. dent governmental agency set up by executive 
ler ¢ April 30, 1935, to administer a portion of 
Works Relief Fund 

he ibsistence homestead was an idyl in 

verished victims of the machine age, 
¢ ked in the slums, are suddenly transmuted to 
me happy dwellers of rose-covered country 
ttage Each family makes a healthy living from 

nd father pays the installments on the 

" ind the electric kitchen from his pay enve- 


industry, to be provided by 
industry is not avail- 
the homesteads. A number 
such projects have been completed.'? The famous 
West Virginia, project has had difficul- 
Comptroller General has ruled his 
ection to government payments to set up the 


he specialized 
e Government if a private 


ble, in the vicinity of 


tie for the 














: pecialized industry, and private capital must be 
a ted to hereafter 

2 Under the Resettlement Administration these 
e ave been designated “rural—industrial 
, ies \s construction is completed the 
! es are turned over to local management 
‘ | ownership. The average cost of a family unit 
n the latest project at Tupelo, Mississippi, in the 
; Tennessee Valley Authority neighborhood, is $2,- 
> Sf 1 cludes four and one-half acres, house, 
| varage and chicken house, combination 
und tool shed, well and pump house, 
ind orchard. The cost including taxes 
. ce is $22.04 per month, or approximately 
: ne iarter of the average income of each family 
$1058 per vear This program, modified from 
ne to time. will be continued in an endeavor to 

k ike t theory a practical success 
I 11 Rehabilitation, under the FERA, was 
primarily for farm families on relief. Since appli- 
( F. Supp. 137 (W. D. Ky. 1935), aff'd, 78 F. 
68 4 \. 6th, 1935), holding that the Government 

this power 

» | esteads have been completed in Houston, Wichita 
Rivers and Jef County, Texas; Decatur, 
sti M esot I > McComb and Meridian, 
' M San Fernando and El Monte, California; Jasper, 
ge 1: Phoenix, Arizona; and Longview, 


cants had to meet but few qualifications, and rent 
was paid only when work could be found, these 
were more successful at first. The most famous 
is the Alaska project, but there are others at Wood- 


lake, Texas, Redhouse, West Virginia, Osceola, 
Arkansas, Pine Mountain Valley, Georgia, and 
Cherry Lake, Florida. These communities now 


house about 1,500 people. Eventually, they may be 
turned over to the Management Division of the 
Resettlement Administration. These undertakings 
should not be confused with the Resettlement 
Administration’s modified rural rehabilitation effort, 
which is chiefly a farm loan program to assist farmers 
removed from submarginal land. 

The Resettlement Administration has not only 
modified these types of projects, but has adopted 
plans for suburban low-cost housing, known as 
“suburban resettlement,” which eliminates battles 
with landowners in the slums, such as the PWA 
has fought, but does not eliminate the slums. Mr. 
Tugwell has purchased tracts of land on the out- 
skirts of various metropolitan centers and is de- 
veloping them for dwellings for urban workers, 
furnishing modern and healthy living accommoda- 
tions at low rental. It is contemplated that these 
suburban communities will be available only to 
families with low incomes, the average income 
probably being about $1,600. They will have schools, 
churches, parks and playground in proximity, and 
will be surrounded by protective areas of agricul- 
tural and recreational land. It is not anticipated 
that these projects will be self-liquidating, although 
the possibility of the income over a long period 
covering the expense of financing has not been 
definitely abandoned in all the developments. 

The constitutionality of this agency was not 
sustained in the recent attack by certain Jerseyites 
on a proposed “model Community” project in 
Somerset County for families living in congested 
areas in nearby manufacturing cities (Township of 
Franklin v. Tugwell, U. S. C. A., D. C., May 18 
1936). The District Court found that the provision 
of the Emergency Relief Appropriation Act au- 
thorizing appropriations for “housing” was an 
unlawful delegation of power, there being nothing 
further in the Act describing now this money shall 
be expended, and that this particular expenditure 
was not authorized by the “general welfare” clause. 

The construction and management of housing 
projects by the National Government has raised 
three vital problems of relationship of state and 
nation. First, does federal civil and criminal juris- 
diction follow the ownership and management of 
this property? To assure that local authorities will 
not lose this jurisdiction and that the tenants will 
not be disenfranchised or lose other civil rights, 
such as the privilege of local school education, the 
George-Healey bill, amending the PWA housing 
laws (H. R. 1055, S. 3247), enacted just before the 
74th Congress adjourned, assures that civil and 
criminal rights and liabilities are not affected by 
the acquisition of real property for housing or slum 
clearance projects under the PWA. 

The question of taxes has also proved a big 
handicap to the successful completion and opera- 
tion of these projects. The Comptroller General 
has held (opinion dated October 15, 1935) that the 
Administrator of Public Works cannot make any 
payment as a service charge in. lieu of taxes, with- 
out express authority of law. The governing bodies 
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of the various cities where projects are being 
located insist that the projects should bear a fair 
share of the tax burdens of the community, but 
local communities cannot tax federal instrumentali 
ties. The George-Healey amendment permits the 
Administrator to enter into agreement with local 
taxing bodies to pay a certain sum in lieu of taxes 
This sum is to be based on the cost of the municipal 
services supplied, but also taking into account the 
benefits obtained by the taxing unit from the 
projects. 

A third difficulty is raised by the necessity of 
federal supervision and management of some of the 
completed projects. It is contemplated that the 
project eventually will be turned over to local pub- 
lic housing bodies for management. But the delay 
on the part of many states and local authorities to 


create proper management units makes necessary 
temporary federal operation. A doubt has been 
expressed whether the Federal Government is 


legally empowered to manage projects. It will be 
recalled that the constitutional basis of this part of 
the housing program is the power to appropriate 
money for the general welfare, and the extent of 
control which the Federal Government can exert 
over completed public works has been a source of 
argument since the early historical debates over in 
ternal improvements. However, if there is no competent 
local authority available to manage the projects 
upon completion, the Government must undertake 
this task temporarily. Then the questions arise: 
Can expenses of operation be paid out of operating 
income? May rents be set at an amount insufh- 
cient to produce a fair return on the original cost? 
(lf a fair return on capital is realized the project is 
not, technically speaking, low-rent housing.) To 
these questions the Comptroller General had an 
swered, “no.” The George-Healey amendment now 
permits payments for all operating expenses, in 
cluding sums in lieu of taxes, out of operating re- 


ceipts. Moreover, rentals need be no more than 
sufficient to pay administrative expenses and to 
amortize 55 per cent of the initial cost of the 


project within sixty years at a rate of interest de- 
termined by the Administrator. This is, in effect, 
a grant of up to 45 per cent and such further sub- 
sidy by way of low interest as the Administrator 
decides. 

In order to assure that these housing projects 
will not compete with private capital, the George- 
Healey law provides that dwelling accommoda 
tions shall be available only to families who lack 
sufficient income, without the benefit of financial 
assistance, to enable them to live in decent, safe 
and sanitary dwellings, and no family may be ac- 
cepted as a tenant whose aggregate income exceeds 
five times the rental, including cost of heat, light, 
water and cooking 

The Bankhead Bill (H. R. 12876) also enacted 
at the close of the last session of Congress, is a 
companion bill of the George-Healey law, provid 
ing in a similar manner for a more effective opera- 
tion of the Resettlement Administration. 

The Wagner Bill which provided for a “United 
States Housing Authority,” empowered to conduct 
research and experimentation relative to housing 
problems, and to make grants and loans to public 
housing agencies for the development, acquisition 
or administration of low-rent housing projects by 
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such agencies, passed the Senate but Congress ad 
journed before the House was able to consider th: 
Sill. 

The main purpose of this Bill is to enable th 
President “to gather under one roof” the scatteré 
organizations now empowered to engage in lov 
rental housing, such as the Housing Division of tl 
PWA, the Suburban Resettlement Division of th 
Resettlement Administration, and the Low Cos 
Housing Division of the Federal Housing Admin 
istration. The Housing Authority would be 
empowered to construct demonstration projects 
An independent board is to be created composed ( 
three members appointed by the President an 
confirmed by the Senate, and the field of activity : 
carefully delimited so that will be no com 
petition with private enterprise. Whatever part) 
is in power at the next of session of Congress, it | 
almost certain that the principles of this Bill will 
be enacted into law. 


also 


there 


Government Home Financing Program 


The Government's direct housing program so 
far has furnished housing for only a comparatively 
few American families and is limited to 
low income (of course, work has been provided for 
a considerably larger number). However, the home 
financing operations of the Government have 
reached over a million families, and are not limited 
by the family income. The agencies principall) 
devoted to this phase of the housing problem are 
the Federal Home Loan Bank System and the Fed 
eral Housing Administration. The former has in 


those ofl 


directly financed the construction or purchase of 
homes and the refinancing of home mortgages 
through the Federal Home Loan Banks (which 


furnish credit to building and loan associations and 
other home-financing institutions, maintaining 
somewhat the same position with respect to such 
associations that the Federal Reserve Banks do to 
national and state member banks), and the Federal 
Savings and Loan System, which is composed of 
building and loan national 
charters. 


associations having 


The Federal Home Loan Bank System is un 
der the supervision of the Federal Home Loan 
Bank Board, and is divided into twelve districts 


with a regional bank in each district. Building and 
loan associations, banks and insurance 
companies within the district may become mem 
bers of the system by purchasing stock in the local 
bank. have power to borrow 


savings 


These members then hz 
money at low interest rates from the bank on the 
security of certain classes of home mortgages. The 
regional banks obtain funds by selling their par 
tially tax-exempt bonds, secured by such mort 
gages, to the public. Thus the obtaining of funds 
by local mortgage lending institutions should be 
facilitated and the cost of mortgage credit to the 
home owner lowered and equalized throughout the 
country. Up to the present no bonds have beet 
offered to the public. Advances of about $120,000, 
000 have been made to members, but applications 
for loans have been The benefits of this 
agency, as well as of the Home Owners’ Loan Cor 
poration and the Federal Housing Administration 
discussed hereafter, are available primarily to own 
ers of property housing not more than three or four 


slow 







































































ut this still includes about 90 per cent 
lies in this country. 


Federal savings and loan associations under 
ision of the Home Loan Banks were au- 


1933, to provide local mutual institu- 
incing home owners in those localities 
associations had ceased to operate be- 

he freezing of their capital caused by 

é 1idation of mortgages and withdrawal of 

individual shareholders. They are 

to national banks in the commercial 

field. Many state associations which had 

ceased operations also were able to reor- 

federal associations. With the assist- 

new capital obtained by the sale of preferred 

res to the Government these associations once 

red their credit to local home mortgage 

This marks a very important advance 

he ntrol of the home mortgage credit field by 
D nal Government. 

success of the insurance of banks deposits 

1934, resulted in a demand from build- 

an associations for a similar insurance of 

unts, which were being withdrawn at an 

rate, and threatening wholesale liquida- 

utual mortgage credit institutions. Title 

National Housing Act, approved June 27, 

34,4 set up an insurance corporation under 

pervision of the Home Loan Bank Board. Ac- 

t federal savings and loan associations 

t be insured, and similar state institutions may 

s insurance if they meet certain eligibility 

This legislation assisted in halting the 

of the mortgage market and is aiding in 

return of home mortgage capital. Its perma- 

nce presents practically the same problem as 

that of insurance of bank deposits. 


The agency of the Home Loan Bank System 
ich is most familiar to the public is the Home 
vners’ Loan Corporation (HOLC), one of the 
st of the recovery agencies. The Home Owners’ 


an Corporation is engaged in the largest real 


tate financing operation in the history of the 


The object of this agency was to assist the 


reds of thousands of home owners who be- 
ne unable to meet mortgage interest and prin- 


iyments during the depression. This was 
shed by permitting the HOLC to issue 
hich were exchanged for the home owners’ 
faulted mortgages, or sold on the market to fur- 
ish necessary to meet the home owners’ 

cage contracts, the Government in either in- 
nce replacing the private mortgagees. But the 
was not taken over in its old form. In 
ice of the usual short-term mortgage, it substi- 


ted fifteen-year mortgages at a lower interest 
rate and amortized by periodic payments. Approx- 
ately a million defaulted home mortgages, total- 


er $3,000,000,000, have been re-financed by 
HOLC, and when the history of the agency is 
itten, it will be found that 2,000,000 distressed 
vners applied for relief. The HOLC has 
spent almost $50,000,000 in repairs to houses 
1 $200,000,000 in paying delinquent taxes. Inci- 
e proportion of our population living in apartments 
ments is increasing much slower than is generally be- 
See Watson, Housing Problems, at 7.) Unfortunately, 
gard to this tenant group that the slum area and 
ng problems are most acute. 
14. 48 Stat. 1255 (1934), 12 U. S.C. A. § 1724 (1934). 
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dentally, it has also saved many mortgage credit 
institutions with frozen assets from failure by en- 
abling them to liquidate some of their mortgages. 

Since the HOLC dealt only with distressed 
properties, eventually it will have to go through 
with many foreclosures, and it will be subjected to 
bitter criticism from those who fail to realize that 
practically every mortgage refinanced by that in- 
stitution would have been placed in foreclosure 
many months previous if it had not been for this 
Government agency. That the HOLC will accom- 
plish its purpose of saving the homes of thousands 
of American citizens is already indicated by the 
fact that over 2,000 distressed home owners who 
were forced to call upon the HOLC for assistance, 
have been able to pay off their loans in full. Never- 
theless, many banks and other mortgage institu- 
tions managed to refinance mortgages which were 
practically worthless, and the loss will fall on the 
HOLC. 

The Federal Housing Administration (FHA) 
is an insuring agency—an indirect credit agency, 
and is an entirely separate department of the Gov- 
ernment, provided for by the National Housing 
Act. Although its immediate objects, similar to 
the direct housing program of the Government, 
was to stimulate building and relieve unemploy- 
ment, it was intended that this should be done by 
appealing to private capital, rather than by mak 
ing Government loans. This was to be done by 
insuring loans for home modernization, for the 
construction of homes, and for the financing of the 
purchase of existing homes, such loans to be made 
by banks, insurance companies, building and loan 
associations and other private investors. It is inter- 
ested only in good risks. Thus, this program is 
now receiving the active support of private busi- 
ness, although conditions were so critical when this 
Administration commenced, that it was difficult 
for the prospective home owner to obtain a con- 
servative loan even when thus insured. 

Over a million home owners have already ob- 
tained money to improve their property through 
modernization loans. The FHA does not insure 
individual modernization loans. It contracts with 
approved lending institutions, as follows: “If you 
make modernization loans to home owners under 
Title I of the National Housing Act, we will insure 
you against loss up to 10 per cent of the total of all 
loans so made.” 

The provisions for the insurance of mortgage 
loans under Title II of the National Housing Act 
create a Mutual Mortgage Insurance Fund (to 
which the Government has already appropriated 
$10,000,000), this fund to be built up by premiums 
received from makers of mortgages insured under 
this title. Briefly, the Act provides for the insuring 
of long-term, completely amortized mortgages in- 
volving a principal amount not to exceed $16,000 
and not to exceed 80 per cent of the appraised value 
of the property, and bearing interest at a compar- 
atively low rate. Upon default, in order to realize 
the benefits of his insurance contract, the mort- 
gagee must foreclose or otherwise obtain posses- 
sion of the premises and transfer it to the Admin- 
istrator. The insurance is received in the form of 
debentures in the amount of the unpaid principal 
and interest and a contingent certificate of claim 
for any balance of the mortgagor’s indebtedness. 
The debentures are obligations of the Insurance 
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Fund and, if issued and exchanged for mortgages 
insured prior to July 1, 1937, are fully guaranteed 
as to principal and interest by the United States. 
Through this type of financing, the prospective 
home owner may finance the purchase of a home 
with but little more difficulty than is necessary to 
finance the purchase of an automobile, and pay- 
ments will be made on a simple installment plan. 
The large percentage of the loan in proportion to 
the value of the home is greatly stimulating the 
purchase of homes and is doing away with the 
expensive and dangerous practices of second mort 
gage financing. The cost of this type of loan to 
the home owner is indicated by the following 
figures which show the monthly payment required 
for certain mortgages 
$3000-Loan $5000-Loan 
10 15 20 10 15 20 
years years years years years years 
Principal and interest. $31.82 $23.72 $19.80 $53.03 $39.54 $33.00 





Service charge 1.21 1.23 123 2.01 2.04 2.05 
F, H. S. insurance pre 

mium 1.25 1.25 1.25 2.08 2.08 2.08 
Taxes—Estimated 6.00 6.00 6.00 10.00 10.00- 10.00 
Fire insurance Esti 

mated 55 55 55 .85 85 85 


$40.83 $32.75 $28.83 $67.97 $54.51 $47.98 

The Housing Act also provides for the insur 
ance of mortgages upon low-cost housing projects. 
Thus, the use of private capital is being stimulated 
in the field where the PWA first endeavored to 
obtain its assistance, and failed. The Housing Ad 
ministration already has agreed to insure mortgage 
loans on a number of projects in the vicinity of 
New York, Washington, Wilmington, Delaware, 
Crossett (Arkansas), Cincinnati, and Philadelphia. 
This division of the Federal Housing Administra 
tion is helping to solve the problem of housing that 
group whose income, although low, is sufficient to 
assure a fair return to capital invested in projects 
constructed under the supervision of this agency. 
The Reconstruction Finance Corporation is temp- 
orarily assisting in financing this type of dwelling. 
The RFC Mortgage Company has recently agreed 
to finance the first mortgage on two large projects. 
Title III of the National Housing Act provides 

for the organization of national mortgage associa 
tions. The object of these associations is similar 
to that of the Federal Home Loan Bank System— 
to assure a proper distribution of home mortgage 
funds at reasonable rates and to furnish a compar- 
atively safe security to the public from whom the 
funds are to be obtained. The national mortgage 
associations are private mortgage banks, somewhat 
similar to the successful Credit Foncier in France, 
which will purchase insured mortgages and issue 
their bonds to the public to finance such acquisi- 
tions. They must have an initial capital of at least 
$2,000,000 and the restrictions placed upon their 
operations assure a high degree of safety to in- 
vestors in the bonds. As soon as there are suffi- 
cient insured mortgages available to warrant profi- 
table operations, it is anticipated that one or more 
of these institutions will be formed. They might 
eventually solve, in a more direct manner than 
other governmental agencies with the same object, 
the problem bf protection to mortgage investing 
institutions in times of violent liquidation. There 
is an additional advantage, that the national mort 
gage associations purchase mortgages, thus releas- 
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whereas othe: 


ing cash to institutions in distress, 
agencies merely offer credit 

If the FHA and the various other home financ 
ing programs of the National Government create a 
boom in home construction, this will tend to com 
plicate and increase the social problems of low-cost 
housing and slum clearance. For old dwellings ars 
not demolished to be replaced by the new. They 
remain, gradually deteriorating, eventually to form 
dilapidated “blighted areas,’ often the slum areas 
of the cities—a source of increasing expense to the 


municipal taxpayer, with the threat of eventual 
bankruptcy to the municipality 

Moreover, these various home financing pro 
grams benefit principally the home owner as dis 
tinguished from the tenant Approximately half 
our population live in their own homes and this 
condition has not changed materially for many 
years.'® For these, security of shelter is made more 
certain, especially in times of distress, home own 
ership is facilitated, and better living accommoda- 
tions are made possible. But the principal housing 
problem is with the person of low income. It is 
this class which obtains least advantage from the 
Government lending program. The belief is grow- 
ing that proper dwelling accommodations for the 
larger part of this class cannot be financed by pri 
vate capital, because the income from this group is 
too small to purchase decent living accommoda- 
tions at a rental sufficient to return a profit. To 
house this group properly there must be a contri- 
bution from society, either in the form of dwelling 
accommodations built at public expense and with 
rentals below operating means of 
rental subsidies. While this is, in constitutional 
theory, a problem more properly within the scope 
of state and local authorities, the success of the 
National Government in similar fields, the ease of 
obtaining necessary funds for financing, and the 
wide scope of operation of the central Govern- 
ment, has resulted in public pressure which is 
forcing Congress to undertake, as far as possible 
within the extreme limits of the Constitution, the 
major burden of this social task 

There are now approximately forty govern- 
mental agencies among whose objects is the collec- 
tion and dissemination of information on home eco 
nomics, home construction and home financing 
The important of these are the Home Economics 
Department, the Engineering Department and the 
Forestry Products Laboratory, of the Department 
of Agriculture; and the Bureau of Foreign and 
Domestic Commerce, the Bureau of Standards and 
the Forest Products Division, of the Department 
of Commerce. Although the National Govern- 
ment is still attempting to solve the problem of 
housing and unemployment through many unco- 
ordinated channels and in various methods involv- 
ing widely divergent plans, is a growing 
tendency to consolidate and to cooperate. In re 
cent months Mr. Peter Grimm has acted as a Spe- 
cial Assistant to the Secretary of the Treasury, 
investigating the various governmental housing 
activities in order to facilitate their coordination 
Last August (1935) a Central Housing Committee 
was set up, composed of representatives of various 
governmental agencies interested in any phase of 


costs, or by 


there 





15. See Watson, op. cit. supra note 13, at 1 






































































using [his committee meets irregularly to iron 
it conflicts and to assure a maximum of coopera- 
The principal purposes of the proposed U. S. 
ng Authority is to study and determine the 
est procedure for carrying out a successful hous- 


os program in this country, and to unite the or 
nizations now engaged in direct governmental 
using. Some housing authorities anticipate a 
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new cabinet Department of Housing in the future. 
In the meantime, the very diversity of organiza 
tion and method should result in a survival of the 
best, and permits a temporary wholesome competi 
tion between agencies that are, in policy, funda- 
mentally opposed to each other in the method of 
solving the problems of housing and unemploy- 
ment. 


Legal Ethics and Professional Discipline 


SUPREME CourtT APPOINTS COMMITTEE 
On REGULATION OF LAW PRACTICE 


CTING upon the petition signed by many mem- 
A bers of the Tennessee bar, as a result of a move- 
ment for which members of the junior bar were 
irgely responsible, the Supreme Court of that state 
ippointed a committee on July 3, 1936, to investigate 
the need for further regulation of the practice of law 
the end that unethical conduct and unauthorized 
practice may be controlled. The Tennessee Bar As- 
iation and several local associations had endorsed 
he filing of the petition which resulted in a decree 
t an investigation and report be made of the feasibil- 
ty of additional rules by the court regarding admission 
to the bar and regarding the practice of law. The 
listinguished committee appointed by the court in- 
ludes William L. Frierson, Chattanooga, former So- 
icitor-General of the United States; H. D. Minor, 
lemphis; E. W. Ross, Savannah; W. E. Norvell, 
Nashville; H. B. McGinnis, Carthage; Judge R. A. 
Davis, Athens; and Harley G. Fowler, Knoxville. 
In the petition the court’s attention was called to 
e existence of widespread unlawful practice of law 
unlicensed persons and with the aid of certain 
attorneys in some instances. It was suggested that 
e court had inherent power to promulgate rules for 
ilation of the practice of law and to formulate 
ds of ethics for the profession and to see that 
uch standards were adhered to. The Rules of the 
Supreme Court of Missouri were filed as a part of 
tition, with the comment that “it is well known 
professional circles that such plan | Missouri’s] has 
een effective in suppressing unethical and illegal prac- 
tice in that state.” The court was requested to appoint 
commission to investigate and report on means of 
regulating the practice of law in Tennessee, using the 
Missouri Plan or disregarding it and submitting one 
f its own with similar objectives. 

In the brief supporting the petition it was urged 
that the court had inherent power to regulate the prac- 
tice of law, and that this power was not restricted by 
reason of statutory enactments relative to the conduct 

f attorneys. This inherent power carried with it, the 
brief declared, an implied power to punish those who 





attempt to practice law without first obtaining a license. 


ATTORNEY Must Act 1N Goop FAITH oR CONTINGENT 
Fee Contract WILL Be INVALID 


A contract upon a contingent fee basis between 
ittorney and client must be made in good faith, without 





suppression or reserve of fact, and without undue in- 
fluence in order to be valid. This principle was 
enunciated by the Supreme Court of Oklahoma in its 
decision in the case of McArthur v. Lotridge, rendered 
June 2, 1936 (58 P. (2d) 326). 

McArthur, an attorney, had secured from one 
Irene Stewart a contract to prosecute upon a contin- 
gent fee basis a cause of action against Lotridge some 
two days after Miss Stewart had entered into a similar 
contract with a firm of Tulsa attorneys involving the 
same cause of action. McArthur filed suit on the claim 
by Miss Stewart, and gave notice he was claiming an 
attorney's lien. Shortly thereafter Miss Stewart, with 
the assistance of an attorney from the firm with which 
she had first contracted, dismissed the suit, advised Mc- 
Arthur thereof, and discharged him. Miss Stewart's 
claim was prosecuted to judgment by the attorneys 
with whom she had first contracted. McArthur then 
filed a motion in the case which he had instituted 
asking that the cause be reinstated and that his attor- 
ney’s fee be determined and allowed against Lotridge. 
The trial court denied the motion and the appeal was 
taken upon which the Supreme Court rendered it de- 
cision, 

The court points out that the trial court’s decision 
will not be reversed unless it is against the clear weight 
of the evidence, and observes: 

“While the present action is not one between attor- 
ney and client, certain rules of law arising from that rela- 
tionship must govern in the disposition of this appeal. 
lf movant [McArthur] was actuated by bad faith toward 
Miss Stewart in procuring the contract with her, she 
was then justified in discharging him as her attorney. 
His authority as such attorney would thereupon cease and 
his lien claim upon her cause of action fail. A contract 
between attorney and client providing for a fee upon a 
contingent basis is not binding unless entered into in 
good faith. In the Thurman Case the rule is stated 
as follows: ‘A contract between attorney and client upon 
a contingent basis, to be binding, must be made in good 
faith without suppression or reserve of fact and without 
undue influence, and the compensation bargained for must 
be just and fair.’ 

“The evidence on the question of the bad faith of 
movant is conflicting. Miss Stewart, appearing as a wit- 
ness for respondent, testified that, at the time of the 
execution of the contract with movant, she informed him 
of her contract with the other firm of attorneys; that 
movant induced her to sign the contract by assuring her 
that the other lawyers were charging her an exorbitant 
fee, and that said lawyers were inexperienced and unable 
to properly represent her and that he was able to secure 
better and quicker results, and that she would be under no 
further obligation to said attorneys by reason of their 
contract. Movant, as a witness in his own behalf, specif- 
ically denied all the foregoing testimony. This and the 
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undisputed facts heretofore related, constitute the mate- 
rial evidence in the case. 

“The evidence of the respondent is sufficient to estab- 
lish bad faith on the part of movant in his transaction 
with Miss Stewart. As shown by her testimony, the 
movant accepted his contract of employment in total dis- 
regard of the client’s duties and obligations to Shea & 
Trower. That firm already held an interest in the client’s 
cause of action which could not be extinguished without 
just cause. Movant, according to respondent’s evidence, 
knew of this interest. He is charged with the knowledge 
that the claim of Shea & Trower would, or could, present 
serious difficulties to the client if movant’s own contract 
should be allowed to stand. These facts standing alone are 
sufficient to constitute bad faith on the part of movant 
to furnish the client justifiable cause for dismissal of the 
action filed by him and his dismissal as counsel.” 





FoRMER MunNIcIPpAL Court JUDGE DISBARRED IN 
New YorK 

The Appellate Division of the Supreme Court in 
New York City disbarred Harold L. Kunstler, a former 
Municipal Court Justice, on June 30, 1936. Kunstler 
resigned from his place on the bench in 1934 just 
prior to the time when a referee who had heard charges 
against him was going to recommend his removal, 
according to the New York Times. The disbarment 
was on practically the same charges which were 
brought for his removal from the bench. The court 
points out that the cumulative effect of the charges 
against him establish his “absolute unfitness to be a 
member of the bar.” 

The evidence relied upon by the court shows an 
attempt on the part of the respondent to defeat a 
judgment entered against him by having another one 
entered and the latter entered as the first claim for his 
salary. The second judgment was not bona fide in 
the court’s opinion. Reference is also made to the 
untruthful statements with reference to outstanding 
obligations which respondent made when applying for 
loans. Respondents’ income from March, 1928 to 
October, 1931, as a judge was some $40,000. During 
the same period he deposited (apart from proceeds of 
loans) some $166,000 

The court says: 

“The very great difference between his salary and the 
total of his deposits, in the absence at least of plausible 
explanation, justifies the inference that he had an un- 
disclosed source of income and the evidence and the gen- 
eral evasive character of the respondent’s testimony in 
connection with this group of charges indicates his heed- 
lessness of the oath, to testify truthfully.” 


Fatse AFFIDAVIT IN MoTION To DISMISS AN APPEAL 
LEADS TO ATTORNEY’S SUSPENSION 


In securing a dismissal of appeal by an affidavit 
known to be false, an attorney is guilty of unethical 
conduct meriting suspension from practice. Jn re 
Finkel, 288 N. Y. S. 409 (May 29, 1936). 

In this case disciplinary proceedings were insti- 
tuted by the Association of the Bar of the City of New 
York against respondent attorney and he was sus- 
pended for one year. Respondent had moved to dismiss 
an appeal fram a judgment in favor of his client and 
in his affidavit in support of the motion he stated that 
the appellant had done nothing to bring the case on 
for argument and had failed to file the necessary 


papers. It so happened that the attorney for t 
appellant in the case had filed a notice of appea 
prepared the case on appeal and purchased the stenog 
rapher’s minutes of the trial, which he had sent to t 
respondent. Respondent had turned these minute 
over to a third party who had lost them. In additior 
respondent knew that the appellant’s attorney had ma 
continued efforts for several months to obtain a return 
of the minutes, and for much of that period he was n 
informed that they were lost. Such conduct is in 
proper, the court holds. 


Association. The formal organization was consum 
mated at a dinner and meeting held on June 17, 
1936, in Washington, D. C. 
enty-five lawyers attended and communcations were 
received from many lawyers located in other states, 
expressing approval of the project and giving assur 
ances of their cooperation. 























“The entire record supports the finding of th 


referee that the conduct of the respondent was highly 
reprehensible and the charges in the petition ful 
established. Sharp practice such as here disclosed 
so harmful to the reputation of the bar that we must 
endeavor to stamp it out by disciplining all attorney: 
guilty of such conduct.” 


Acceptance of the finding of fact of the Board 


f Governors of the State Bar leaves the court free 
to enter such disciplinary order as it deems proper 
the Supreme Court of Oklahoma points out in the 
case of Jn re Williams, 58 P. (2d) 145 
syllabus on the point is as follows 


rhe court's 


“In reviewing the action of the board of governor 


of the state bar in a cause wherein a member of the bar 
ciplinary order as is warranted by the facts and deeme: 
is charged with misconduct constituting a ground for dis 
ciplinary action, the Supreme Court will examine the rec 
ord, and when the finding of the guilt of the respondent 
is approved, the court will determine and make such dis 
proper under the circumstances of the case.” 


Organization of Federal Communications Bar 


Association 


Following the example of the Interstate Com 


merce Commission practitioners, who have an es 
tablished and successful association, lawyers prac 
ticing before the Federal Communications Commis 


have created a Federal Communications Bat 


Approximately sev- 





After considerable discussion, a constitution 


and by-laws, adapted from those governing the In 
terstate Commerce Commission association, were 
adopted. Officers for the first year were elected as 
follows: 
President ; Ralph H. Kimball, New York City, Vice 
President; and George O. Sutton, Washington, D 


Louis G. Caldwell, Washington, D. ¢ 


Secretary-Treasurer. These three officers 


are ex officio members of an Executive Committee 
i nine. The other six members were elected as 
follows: Duke M. Patrick and Frank D. Scott, 
both of Washington, D. C., for three years; Frank 
Quigley, New York City, and Paul D. P. Spearman, 
Washington, D. C., for two years; and Ben S 
Fisher and Phillip J. Hennessey, |: 
2. © 





Washington, 





for one year. 





























WILLIAM PINKNEY, LEGAL PEDANT 





By MonkvE JOHNSON 
Attorney in Department of Justice, Washington, D. C. 


N a chill February day in the year 1822, the 
O eccentric, but eloquent, John Randolph of 
Roanoke, clad, as was his wont, in hunting 
tire, booted and spurred, with cap and riding 
thrown carelessly across his desk, arose from 
seat in the House of Representatives and said 

is high-pitched, yet nleasing voice: 

[ rise to announce to the House the not unlooked 
f a man who filled the first place, in the public 
in the first profession in that estimation, in 

( any other country. We have been talking of 

General Jackson and a greater than he is not here, but 

ne forever. I allude, sir, to the boast of Maryland and 
e of the United States—the pride of us all, but 

re particularly the pride and ornament of the profession 
uu, Mr. Speaker, are a member and an eminent 

| not say that our loss is irreparable, because 

= in has existed and may exist again. There has 

en a Homer; there has been a Shakespeare; there has 
wton; there may be a Pinkney, but there is 


Who was this Pinkney, that his passing should 
ave brought forth such a eulogy from the vitriolic 
Virginian, more noted for caustic criticism than 
ilsome praise? 


William Pinkney, was born at Annapolis on 


March 17, 1764. His father, a Tory, was a pros- 
erous resident of that place. However, the con- 
fiscation of his property, at the outbreak of the 
Revolution, because of his political principles, ne- 


essitated the withdrawal of the son, aged thirteen, 


om King William’s School (now St. John’s Col- 





g 
ege) where he had begun his education. Jonathan 
Pinkne lespite his Toryism, was regarded by his 
Whig neighbors as “a man of the highest probity 

1 character.” William does not appear to have 

ared his parent’s politics. And it is related that, 
is a boy, he often eluded the vigilance of his 
father in order to mount guard with the Conti- 
ental soldiers in the fort which protected the 


Annapolis was then in its heyday as a center 


f colonial culture. Indeed, at that time, it was 
reque! tly referred to as “the Athens of America.” 
Here many of the wealthy Maryland “tobacco 

ron maintained town houses for their con 
enience in attending the courts and the sessions 

the colonial assembly, as well as the theatre, the 
races, and the brilliant balls. The importance of 
the golden weed” in the life of the province at 


period may be seen from the fact that, for a 
time, tobacco served as the currency of the colony. 
ater Charles Carroll of Carrollton turned the tide 
Ym tobacco to wheat by making the latter the 
hief crop of his vast domain, thereby changing the 
urse of Maryland history. 
kney imbibed the culture of his early sur- 
gs in Annapolis and by a lifetime of inten- 





ive study overcame the handicap of his deficient 
lassical education In 1786, he was admitted to 
he bar after completing a course of study in the 
office the celebrated Samuel Chase, who had 
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been one of the Maryland signers of the Declaration 
of Independence. Chase was a bitter partisan 
whose “bacon face,” as it was described by the 
Democrats, was no less obnoxious to the Jeffer- 
sonians than were his Federalist philippics from the 
bench, which finally resulted in his impeachment. 
Chase’s subsequent acquittal was largely due to 
the able arguments in his defense presented by 
Luther Martin, that “Federal bulldog” whom Pink- 
ney was destined to succeed as the leader of the 
Maryland bar. 

Pinkney’s early success at the bar resulted in 
his election as a delegate to the Maryland conven- 
tion of 1788 which ratified the Federal Constitution. 
He, however, voted against ratification, as did his 
mentor, Samuel Chase, who had not yet become an 
arch-exponent of Federalism. Pinkney’s action in 
this respect is interesting in the light of his later 
preeminence as a constitutional lawyer. 

From 1788 to 1792, and again in 1795 Pinkney 
was a member of the Maryland Legislature. His 
advanced views at this period of his career are illus- 
trated by two incidents, both worthy of note. It is 
of record that he vigorously voiced his opposition 
to a State statute, then in effect, prohibiting the 
voluntary emancipation of slaves by their owners 
—a method of solving the slavery question, inci- 
dentally, which was later adopted by many promi- 
nent Marylanders, including Francis Scott Key and 
Chief Justice Roger B. Taney, who freed his own 
slaves several decades before the much misquoted 
Dred Scott decision was rendered. Pinkney also 
unsuccessfully sought to remove the civil disabili- 
ties of the Jews, who were at that time barred from 
holding public office in Maryland. Despite the tra- 
dition of tolerance inherited from the Calverts, this 
injustice to the Jew was not ended, strange to say, 
until 1826. 

In 1790, Pinkney had been elected to Congress. 
However, his eligibility was questioned on _ the 
ground that he did not reside in the district from 
which he was elected. After stubbornly contesting 
the point, Pinkney secured his seat and then 
capriciously refused to serve. Meanwhile his rise 
at the bar had been remarkable. 

President Washington, in 1796, appointed Pink- 
ney one of the two commissioners at London to 
adjust American claims against Great Britain, 
under the Jay Treaty, for maritime losses and Eng- 
lish claims against the United States arising from 
confiscations during the Revolution. This highly 
important assignment kept him in London for eight 
years. Here Pinkney spent his spare time profit- 
ably by attending the courts of law and listening 
to the debates in Parliament, which afforded him 
an excellent opportunity to study the forensic styles 
of such English orators as Burke, Pitt, Sheridan 
and Fox. Ever an assiduous student, he also read 
widely in both law and literature. 

While in London, Pinkney successfully termi- 
nated an old chancery suit started more than a 
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decade before, recovering for the State of Maryland 
a large amount of stock in the Bank of England. 
Hence his prestige had been greatly enhanced in 
his native State, despite his long absence, when he 
resumed practice in Baltimore in 1804. Soon after 
his return from abroad, he became Attorney-Gen- 
eral of Maryland, but resigned after a brief period. 

Again in 1806, Pinkney was sent to London, 
this time by President Jefferson, as joint commis- 
sioner with James Monroe, then American Min- 
ister at the Court of St. James, to negotiate with 
Great Britain regarding the seizure of neutral ships 


in time of war. Upon Monroe’s return to America, 
in 1807, Pinkney succeeded him as Minister at 
London and served at this important post during 
the trying times preceding the War of 1812 


Although Pinkney’s valiant efforts to maintain by 
peaceful means the dignity of the young republic 
were in vain, no less an authority than Henry Adams 
declared that “America never sent an abler repre 
sentative to the Court of London.” 

Returning home, in 1811, Pinkney elected 
to the Maryland Senat« However, he resigned, in 
1812, to enter President Madison’s Cabinet as At- 
torney-General. By this time he had assumed the 
undisputed leadership of the American bar, which 
position he maintained until his death. After draft- 
ing the declaration of war, Pinkney continued as 
Madison’s chief legal adviser during the greater 
part of the War of 1812. Although he resumed his 
practice in Baltimore, in 1814, he, nevertheless, 
vigorously supported the war with his pen. Not 
content with that, Pinkney also commanded a bat- 
talion of Maryland riflemen in Wash 
ington. And he was severely wounded at Bladens 
burg, a battle which was facetiously referred to by 
the Federalists, who had never liked the war any 
how, as “The Bladensburg the American 
militia having been routed by a numerically inferior 
force of British, who then proceeded to burn the 
Capitol and White House 

In 1816, Pinkney came to Congress. He 
then in the very fulness of his fame, with the back 
ground of a national reputation and ranking as a 
great constitutional lawyer. Consequently, he felt 
entirely competent to speak ex cathedra on such a 
subject as the treaty making power, a question in- 
volving both constitutional law and diplomatic 
usage, when the occasion arose. This was too much 
for the pride of the redoubtable John Randolph of 
Roanoke, a master of and within 
whose veins the blood of the aristocratic Randolphs 
blended with that of the Powhatan 


Was 


defense of 


Races,” 


Was 


irony invective, 


was savage 
The veteran Virginian legislator, who had served 
for twenty years in the House, resented the su 
perior attitude of the new member and thought to 
put the upstart in his place. Rising to rebuke the 


Pinkney, Randolph replied to the 
latter’s remarks, referring to him in the customary 
manner as “the member from Maryland.” ‘Then 
pausing, as if not quite certain, he added, “I believe 
he is from Maryland.” The implied doubt as to 
whence the new Congressman came, in the light of 
his well known reputation as a diplomat and a 
leader of the American bar, amused even Pinkney 
his inordinate Gravely 
over to Randolph’s seat, he 
assured the statesman 
Maryland.” 


Resigning 


presumptuous 


Vanity 
introduced himself and 
that he “from 


despite walking 
] 


sarcastic was 


House of Representatives 


from the 
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atter a brief period of service, Pinkney accepted an 


appointment as Minister to Russia, with a special 
diplomatic mission to Naples en route Although 


he failed in his attempt to negotiate a commercial 
he primary 


treaty with the government of the Czar, the 


object of his appointment, he succeeded in estab- 
lishing more friendly relations with Russia than 
had theretofore existed 

Soon after his return from abroad, in 1818 
Pinkney was elected to the Senate, in which he 
served until his death. Here, he was an outstand 


of the Con 


over the 


ing figure, in the role of an 
stitution. 
Missouri question, Pinkney, 
tutional views, 


terpreter 
During the celebrated debates 
because of his consti 
strong champion of the 
cause of the slave-holding South. When charged 
with inconsistency by his opponents, ot his 
he explained that 
abstract and 
of the slaves 


became a 


because 
earlier advocacy of emancipation, 
he was no defender of slavery in the 
still favored the gradual emancipation 
by their owners y the way, 

less a Southerner than Robert E. Lee, who indicted 
the “peculiar institution” as ‘a moral and political 
evil” and drew his sword solely in defense of State 
sovereignty. Pinkney’s speeches in reply to Rufus 
King, who presented the Northern viewpoint, were 
an important factor in the creation of the Missouri 
Compromise, which, temporarily at least, abated the 
agitation of the all-absorbing slavery issue that, in 
country “like 
Thomas Hart 
Pinkney 


correctly 


views, by held by no 


the words of Jefferson, alarmed the 
a firebell in the night.” The 
Senton, a contemporary Senator 
was the 


notes 
, said that 


; } 


orator ot hi day put 
prophesied that posterity would not so regard him, 
as “he spoke more to the hearer than the reader.” 


Aside from Pinkney’s brilliant services in the Sen- 


greatest 


ate, his most distinguished legal labors were per- 
bd 
formed, during this period of his career, in the Su- 
a 
preme Court of the United States Before that 


vements were his 


Mc( ulloch Vv. 


august tribunal his crowning achie 
arguments in the celebrated cases of 
Maryland and Cohens v. Virginia 
The decision in McCullo 

1819, was of outstanding importance in the develop 
ment of American constitutional law. The immedi 
involved was whether the State of 
national bank; 


Maryland, in 


| 


ate question 
Maryland had the power to tax a 


but the basic issue was the supremacy of the Fed 
eral government as against the lominance of the 
States. Pinkney appeared as sen counsel for the 
bank Associated with him were Daniel Webstet 
and William Wirt. It is interesting to note that 


both Pinkney and Wirt were nativ: Maryland 


the litigant which they were opposing. Maryland 
vas represented by her Attorney-G l, Luthet 
Martin, who, despite his years and a half century 


yf excessive drinking, delivered an able, though 
osing argument. Pinkney’s speecl msumed three 
lays. Regarding his argument, it suffices to quote 
Beveridge, the biographer of Chief Justice Marshall 
ho says, “To reproduce h iddre s to set out 
in advance the opinion of John Marshall, stripped 
of Pinkney’s rhetoric, which, in that day, was 
deemed to be the perfection eloquence.” Never 
as contrast more striking tha etween the oppos 
ig attorneys, Pinkney and Martin, the rising and 
setting suns among the lega aries of Mary 
land. Whereas Martin was slovenly in dress, man 
ners and diction, Pinkney was meticulous in all 
three Indeed, Chief Just »> ‘Tane s quoted as 



































































seen the fastidious 
while listening to 
ulgarisms as cotch and sot, in 
delight. These antago 
d, too, in methods of attack, the pedantic 
a rapier, while the crim 
lded a battle-ax. 
Virginia, decided in 1821, 
importance. Here the question at 
| ipreme Court of the United 
take cases on appeal from the State 
1 I itself the final tribunal as 
uestions. Pinkney again 
champion the cause of Na 
pearing as the principal counsel for 
At | again he 
Pinkney is described at this period 
mspicuous for his square shoulders, erect 


e had trequently 


he, as if in pain 


latter seemed to 





triumphed 


intense blue eyes. His face was deeply 
with heavy circles under the eyes, which 
1, however, by the use of cosmetics. 


ilso wore a corset to confine 
was haught\ 
Pinkney 
hearing attitude toward 





manner he 
le sense of humor 


sumed an ove 
es at the | especially if they were 
leed, a friend once stated that he had 
| Pinkne Imit that anvone was his 
invthineg \lwavs attired in the new 
he habitually wore white gloves in 
Fastidiously correct in speech, his manners 
polished, though overdressed like his pet 
| f the pedantic Pinkney was affected and 
o, he as eloquent, logical and 


For the affect fop was a profound law 


e as he was insolent His voice, however 

1 as harsh and unmusical 
V Pinkne ‘ at the height of his fame, his 
lress and extravagant rhetoric, together 
eticulous manners, proved to be a potent 
for the ladies, wh rowded the courts to hear 
/ And, indeed, Pinkney. ever the actor, 
thei1 bat much as that of bench 


eliably related that Pinkney, on one occa 


ist concluded an argument before the 
Court As he was about to take his seat, 
Madison, accompanied by a bevy of Wash 
bell entered the court room Pinkney 


sked and obtained leave of the court to 


cument 1in covering the same 
ng less logic and more eloquence 
ne authority states that. at another time 


xpressly recognized the presence of the 





rt of his audience by saving that he 
vearv the court by going through a long 
s to prove his point, as it would not only 
e fati ng to the Justices but inimical to the laws 
1 te hich, on that occasion, (bowing lov 
he irt larly wished to obey 
\ S ut! t thar Tustice Story has 
it Pinkney’ eloquence before the Su 
frequently kept the helles of the city 
leed. literally lived for applause 
H é ed him to attempt to 


impression that his legal learning was the 
] f among the au- 
made in an 


cursions 


thorit 1 that his itation of cases 
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offhand manner, was based only on chance recol 
lection; whereas, in fact, he never went into a case 
without the most careful and elaborate preparation. 

\s an example of Pinkney’s affectation, Daniel 
Webster was fond of relating an anecdote regard- 
ing an important case in which these two great 
While an opposing attor 
ney was arguing the case, Webster whispered to 
Pinkney that Blackstone stated to the contrary 
regarding the point involved. Pinkney at once 
asked if Webster could find the reference. Webster, 
thereupon, produced a marked copy of Blackstone's 
Commentaries, which Pinkney studied. 
When the latter arose to answer his opponent's 
argument, he asserted that Blackstone at about a 
certain page—giving, however, the exact 
stated, to the best of his recollection, the passage 
which he then proceeded to quote verbatim, having 
just committed it to memory, although pretending 
to draw it from the recesses of his mind 

Toward those who challenged his supremacy 
at the bar Pinkney’s attitude was insolent and 
ungenerous. And, on one occasion, a duel was nar 
rowly averted between him and his fellow Mary- 
lander, William Wirt, an able and eloquent advo 
cate who complained that Pinkney had acquired “a 
sort of papal infallibility.”. Wirt, despite his humble 
origin as the son of the Bladensburg tavernkeeper, 
is characterized in a contemporary account as “the 
most polished gentleman in America’—a descrip: 
tion which did not add to his popularity with 
Pinkney. 

One instance of Pinkney’s insolence culminated 
in a clash with Webster—with disastrous results to 
the former. While these two legal giants were 
opposing each other before the Supreme Court 
Pinkney made some disparaging remarks regarding 
Webster's ability as an attorney. After adjourn- 
ment, Pinkney, throwing his cloak over his arm, 
superciliously sauntered out of the court room 
Webster followed and said that he wished to speak 


lawyers were associated 


eagerly 


page 


with Pinkney privately. Leading the way to an 
anteroom, Webster locked the door and, under 
threat of a thrashing, extracted from Pinkney a 


promise to apologize in court the next day Al 
though the Maryland dandy, encased in his corset, 
may have feared to match his pugilistic prowess 
with that of the doughty Daniel, nevertheless he 
was no coward. And it should be remembered that 
he had bravely stopped a British bullet at Bladens 
| too, Pinkney well knew that Webster 
satisfaction if challenged in 
for he had pub 


ure. Then 
vould have refused 
accordance with the code duello: 
licly stated, “I have always trusted to my 
arms and do not believe in pistols.” And, in fact, 


duelling never N England, as an 


strong 


prevailed in New 
approved method of settling disputes, 
extent as south of the Mason and Dixon Line 

Pinkney is credited with the most 
and lucrative practice of any 


to the same 


extensive 
lawver of his time 


And his supremacy at the bar is amply attested 
by his contemporaries. John Marshall ranked him 
is “the greatest man I ever saw in a court of jus 


tice.” Roger B. Taney “T have heard almost 
ill the of the United States, both 
of the past and present generation, but I have seen 
equal to Pinknev.” In this connection it 
should be recalled that Marshall and 
gether, presided over the Supreme Court for more 


wrote, 


oreat advocates 


none 
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than half a century, during which time they listened 
to such learned and eloquent lawyers as Daniel 
Webster, Luther Martin, Rufus Choate, Henry 
Clay, Jeremiah Mason and William Wirt. 
Pinkney died, while yet at the height of his 


career, on February 25, 1822, as the result of 
exhaustion brought on by his legal and legislative 
labors. Unfortunately for his fame, he did not com- 
mit his speeches to writing. Consequently, he has 
been almost forgotten by succeeding generations. 


PROCEDURAL IMPROVEMENTS AND THE RULE. 
MAKING POWER OF OUR COURTS 


By Cart WHEATON 
School of Law, St. Louis University 


which will be cited later on in this paper, have been 

written suggesting that procedural rules be made 
by our courts. Moreover, many state legislatures have 
enacted statutes dealing with this matter. 

Although it is difficult properly to classifiy some 
of these, an attempt will here be made to group them. 
First, there is a comparatively long list of enactments 
providing that state courts may make rules to govern 
their own practice if those rules are not contrary to 
statutes or rules of higher courts." 

Then, there are laws providing that superior courts 
may make rules for lower courts, but the rules must 
not be inconsistent with statutes of the state.* At least 
two states have statutes which probably mean the same 
thing, as they provide that the superior courts may 
make rules necessary to proceedings under the provi- 
sions of a procedural statute. Finally, there are enact- 
ments which appear to grant upper courts the power 
to make rules of practice for proceedings in lower 
courts without making it necessary that those rules be 
consistent with state statutes. They fail, however, spe- 
cifically to state that the rules shall supersede statutes.° 
But there is no doubt that the effect of some enact- 


1. Typical statutes of this kind are Ill. Rev. Stats., ch. 110, 
~ 130; La. Code of Prac. (Dart, 1932) secs. 145, 1412; 
ev. Stats. of Me. (1930) ch. 91, sec. 16; Ann. Laws of Mass. 
(1933) ch. 213, sec. 3; Mason’s Minn. Stats. (1927) secs. 
133, 174, 182, 228, 1936 Supp. sec. 8992-11; Miss. Code (1930) 
secs, 749, 3377; Rev. Codes of Mont. (1921) sec. 8845; N. M. 
Stats. Ann. (1929) sec. 105-2525; McKinney's Consol. Laws 
of N. Y. Ann. (1917) Judiciary Law sec. 51; N. D. Comp. 
Laws (1913) sec. 7342; Throckmorton’s Ann. Code of Ohio 
(Baldwin's 1934 revision) secs. 1473, 1522, 1556, 1558, 4557, 
4575, 10501-13; Penn. Stats. (Purdon’s 1936 Compact ed.) 
Title 17, secs. 361, 2076, Title 20, sec. 2271; Gen. Laws of 
R. I. (1923) secs. 4651, 5059; Code of Laws of S. C. (1932) 
secs. 904, 905; Comp. Laws of S. D. (1929) sec. 5133; Michie’s 
Tenn. Code (1932) secs. 9928, 9931, 10,330; Rev. Stats. of 
Utah (1933) secs. 20-2-4, 20-7-4; Public Laws of Vt. (1933) 
sec. 1244; Va. Code of 1930, sec. 3108; Remington’s Rev. 
Stats. of Wash. (1932) sec. 13-3; Acts of W. Va. Legislature 
(1935) p. 170; Wis. Stats. (1933) sec. 251-11; Wyo. Rev. 
Stats. (1931) sec. 31-107. 

2. The following are examples of this type of statute. 
Kan. Rev. Stats. (1923) sec. 60-3825; Ann. Code of Md. 
(Flack, 1935 Supp.) Art. 26, sec. 353A; Comp. Laws of Mich. 
(1929) sec. 13540; Rev. Codes of Mont. (1921) sec. 8845: 
Const. of Neb. Art. 5, sec. 25; Nev. Comp. Laws (1929) sec. 
8377; N. J. Comp. Stats. (1910) secs. 253 and 254, p. 4128; 
Comp. Laws- of S. D. (1929) sec. 5134; N. Car. Code of 1931, 
Ann. sec. 1421; Vernon's Ann. Tex. Stats., sec. 1731. 

3. Rev. Code Ariz. (1928) sec. 3652; Comp. Gen. Laws of 
Fla. (1927) sec. 4682 (4); 1913-1925 Supp. to Compiled Laws 
of N. D. (1913) sec. 769a 6; Throckmorton’s Ann. Code of 
Ohio (Baldwin's 1934 revision) sec. 10501-13; Baldwin’s Ohio 
Code Service (1936) sec. 12223-47; Okla. Stats. (1931) sec. 
23; Penn. Stats. (Purdon’s 1936 Compact ed.) Title 17, sec. 
2071; Va. Code of 1930, secs. 5960 and 5960a. 


F nich time to time in past years, articles, some of 


ments is to make rules effective as against statutes, 
Thus, a section of the Colorado laws states, “The Su- 
preme court shall prescribe rules of practice and pro- 
cedure in all courts of record, and may change or 
rescind the same; Such rules shall supersede 
any statute in conflict therewith. . .’* Statutes 
clearly having the same effect are found in Delaware 
(perhaps), Washington, West Virginia, and Wiscon- 
sin.® 

Thus, we can see that numerous states have con- 
sidered the problem of court rules. But most of the 
laws merely provide that courts may make rules for 
their own proceedings. This means nothing, as they 
have admittedly had this power for centuries.° The 
interesting statutes are those which allow superior 
courts to make rules for proceedings in lower tribunals. 
It appears certain that these laws are based upon the 
philosophy that prior legislative permission must be 
obtained before such rules are effective. The thought 
seems to be that the power to make procedural rules 
rests only with lawmaking bodies. Even those enact- 
ments which state that rules shall abrogate statutes 
are, apparently, founded upon the idea that legislative 
authority must be the basis of rules of court. 

It is, then, true that something has been done to 
give to our superior courts the power to make proce- 
dural rules governing all courts. One of the latest 
examples of this is the action of Congress in giving 
the federal Supreme Court the authority to make com- 
bined or uncombined rules of procedure in equity and 
law cases, with the power of Congress to reject com- 
bined rules.?. But no consistent national campaign has 
existed to give upper courts this power, or to get them 
to assume such authority without legislative sanction. 

Should such a national campaign be undertaken’ 
The answer to this query is necessarily determined by 
the answer to another question. Which type of rules, 
legislative or court, will give us the better procedure: 
There is also a subsidiary inquiry which must be made 

4. Courtright’s Mills Ann. Code of Colo. (1933) sec. 460 

5. Rev. Code of Del. (1915) sec. 3688; Laws of N. M 
(1933) p. 147; Laws of R. I. (1930) p. 444 (in effect); 
Remington’s Rev. Stats. of Wash. (1932) secs. 13-1 and 13-2; 
Acts of West Virginia Legislature (1935) p. 170; Wis. Stats 
(1933) sec. 251.18. 

6. Smith v. State ex rel. Hamill, 137 Ind. 198, 140 Ind 
340, 36 N. E. 708 (1894); Epstein v. State, 190 Ind. 693, 128 
N. E. 353 (1920); Fox v. Conway Fire Ins. Co., 53 Me. 107 
(1865); State ex rel. Kansas City Power & Light (0. ¥ 
Trimble, 291 Mo. 532, 237 S. W. 1021 (1922); Harres v 
Commonwealth, 35 Pa. 416 (1860); Russell v. Archer, 76 Pa 
473 (1874); In re Evans, 42 Utah 282, 130 Pac. 217 (1913); 
Campbell v. Union Savings & Investment Co., 63 Utah 366, 
226 Pac. 190 (1924). 

7. 28 U. S.C. secs. 723b and 723c. 
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Should the legislatures be urged to grant permission 
to courts to make these rules, or should the courts be 
requested forthwith to claim the rule-making power 
without any aid from legislatures ? 

The thesis of this writer is that, if it is legally pos- 
a nation-wide effort should be made to get our 
without legislative assistance, to assert their 
make procedural rules governing trials and 
By this method we shall obtain a much finer 


sible, 
courts, 
powel to 


appt als 


procedural system than will result from legislative 


les 

as First, have higher courts the power and right to 
make rules of procedure for lower courts? Both ju- 
dicial and non-judicial writers have so asserted. It 
has been said definitely by judges that the power to 
make rules governing practice and procedure in the 
courts is judicial, not legislative.* Among non-judicial 
writers who have dealt with this matter, Abraham Gert- 
ner of the Columbus, Ohio bar has written in a report 
to the Judicial Council of Ohio, “If a court has inher- 
ent power to make rules, the mere fact that the legisla- 
ture has acted upon the same subject should make no 
difference. A legislature cannot destroy the inherent 
power of a court by passing an act regulating a matter 
with which a court has dealt by rule. If the court had 
the power before the statutory regulation, it also has it 
afterwards, and the statute should be held void.”*® Ros- 
coe Pound has declared that from an historical view- 
point courts have regularly exercised a power of regu- 
lation of judicial procedure by rules of court, and that 
for centuries prior to the adoption of American consti- 
tutions the power to make rules governing procedure 
of lower courts, as well as of their own, was in the 
King's courts at Westminster. This power, he asserts, 
was inherited from England, and was recognized by 
courts in this country.2° John H. Wigmore says, “We 
assert that the legislature (federal or state) exceeds its 
constitutional power when it attempts to impose upon 
the judiciary any rules for the dispatch of the judici- 
ary's duties; and that therefore all legislatively declared 
rules of procedure, civil or criminal, in the courts, are 
void, except such as are expressly stated in the Con- 
stitution. This is true logically under the constitutional 
provision that the powers of government are divided 
into three distinct departments, the legislative, execu- 
tive, and judicial, and no person or collection of per- 
sons, being one of these departments, shall exercise 
any power properly belonging to either of the others, 
except as expressly directed and permitted.”"* The 
Superintending power of superior over lower courts 
has been given as a reason for permitting the former to 
make rules of practice for the latter.1* This seems to be 
a valid reason, and should be available in all states. 

Logically, courts should have the authority to do 
what is necessary to carry on their own business. This 
includes making procedural rules. It is only by courtesy 





8. Hanna v. Mitchell, 202 App. Div. 504, 196 N. Y. Supp. 
#3 (ist Dept. 1922). See to the same general effect Houston 
v. Williams, 13 Cal. 24 (1859); Ackerman v. Ackerman, 123 
\pp. Div. 750, 108 N. Y. Supp. 534 (2nd Dept., 1908) ; Cooper 
7 Board of Com'’rs of Franklin Co., 184 N. C. 615, 113 S. E. 
169 (1922), 

9. The Inherent Power of Courts to Make Rules (1936) 
10 U. of Cinn. L. Rev, 32. 
10. The Rule-Making Power of the Courts (1926) 12 
A. B. A. J. 599; Senator Walsh on Rule-Making Power on 
Law Side of Federal Practice (1927) 13 A. B. A. J. 84. 
: 1 \ll Legislative Rules for Judiciary Procedure Are 
Yoid Constitutionally (1928) 23 Tl. L. R. 276. 

12. Kolkman vy. People, 89 Colo. 8, 300 Pac. 575 (1931) ; 
Hudsor _ The Proposed Regulation of Missouri Procedure by 
Rules of Court (1916) 17 U. of Mo. Bull. Law Series 13, 3. 


or constitutional provisions that legislatures can make 
such rules. Therefore, if a more excellent legal pro- 
cedure will result from court, rather than from legisla- 
tive, rules, the proper mode of attack upon our prob- 
lem is to attempt to have the courts make our practice 
rules without asking the legislatures to grant them the 
privilege. If such permission is requested of legisla- 
tures on the basis that theirs is the privilege to grant 
it, one immediately surrenders to the legislatures. Even 
though, after strenuous efforts, they could be brought 
to give supreme courts the right to make rules of court 
for lower tribunals, the legislatures might at any time 
reverse their decisions, and deny such courts the sug- 
gested power. 

Let us now examine the question whether or not 
better procedural rules will result if courts, rather than 
legislatures, make those rules. 

Procedural rules need to be easily changed. The 
reason for this is that, if a rule does not turn out to be 
just what is wanted, the courts should not be bound to 
continue to use it, but should be able to make the change 
that experience proves is necessary. Everyone knows 
that legislatures do not readily change rules of practice. 
There are many very practical reasons for this. Legisla- 
tures are in session but a small part of the time, and 
they are primarily interested in other things when they 
do meet. Courts are at work most of the time, and are 
vitally interested in procedural rules. They have the 
opportunity and will to improve their procedure; the 
legislatures lack both the time and interest to attend 
to procedural changes. 

But presume that some few members of a legisla- 
ture are interested in this matter; presume, further, 
that these legislators are able procedural lawyers, and 
draw their bills with care. What may happen to these 
bills when they reach the floor of the legislature? Their 
enemies, lawyers who like the old, imperfect rules, be- 
cause they give these foes the power improperly to 
protect wrongdoers, will either stop the passage of the 
bills or will mutilate them so by amendment that little 
or no progress is made if they are passed. 

Again, it is common knowledge that the majority 
of members of a legislature may not be lawyers. How 
can these people properly pass upon the value of rules 
of practice? Compare their ability in this matter with 
that of members of superior courts. Moreover, this 
lack of information, it has been suggested,’* leads 
legislators who are not lawyers to hesitate to pass stat- 
utes making important procedural changes. They are 
inclined to leave the subject alone or busy themselves 
with meddlesome changes in minor bills which can be 
easily passed with little debate. 

It is also well known that legislators are politically 
minded. They do not hesitate to play politics in rela- 
tion to bills dealing with rules of practice. Trading of 
votes wherein procedural statutes are involved can 
scarcely lead to improvements in practice. 

Can there be need for a further showing that courts, 
aided, if need be, by experts in procedural law, and 
not legislatures, should make our rules of practice? 
Decidedly, no. 

That being true, why should we wait longer to 
start a nationwide campaign to encourage our supreme 
courts to reassert their rule-making power over pro- 
ceedings in all courts, granting, of course, to lower tri- 
bunals the right to pass rules essential to their peculiar 


13. Sunderland, The Exercise of the Rule-Making 
Power (1926) 12 A. B. A. J. 548. 
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situations? We should hesitate no longer. Spasmodic 
efforts along this line should be replaced by a definite, 
continuous, helpful program. 

How are we to proceed? First, the people of this 
country should be aroused to the necessity of this ef- 
fort. They must be taught to understand that it is to 
their great benefit that the procedural law of this coun- 
try should be the best that erring men can produce. 
It is essential that the nation as a whole be aroused, 
for it is possible that courts will want the support of 
laymen, as well as lawyers, if they are to ignore legisla- 
tures. That means that wide publicity should be given 
to this movement. Not only must lawyers and legal 
magazines, national and local, sponsor it, but laymen 
and non-legal papers and periodicals must support it. 

A national organization with local subsidiaries 


should be created. Laymen, as well as law yers, should 
be among its numbers. They should serve without re- 
muneration. If intelligently managed, the FF geo of 
carrying on the work of such a body should not } 
difficult to raise. 

It seems that here is an opportunity for the law- 
vers of our country to prove to their countrymen, as 
they never have been able to before, that theirs is the 
desire to give to us all the best legal system that man 
with his present knowledge and ability can devise 
Never has the writer doubted that the legal profession 
has, as a whole, had any lower ambition than this, but 
the general public has felt otherwise. Let us prove to 
our entire country in no uncertain manner that ours js 
a profession with the noblest of purposes, to serve man- 
kind. 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief 
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Among Recent Books 


HE Soul of George Washington: an Overlooked 
Side of His Character, by Joseph Buffington, 
Senior United States Circuit Judge, Third Circuit. 
Philadelphia: Dorrance and Company. 1936. Pp. 173. 
This highly intimate and personal approach to the 
spiritual life of George Washington seems to call for a 
correspondingly personal review. First, I must say 
that the rather tasteless reprint on the jacket, of Wash- 
ington in prayer at Valley Forge, was not calculated 
to appeal to the present reviewer. Nor did a casual 
opening to a few detached pages overcome an initial 
prejudice against the little volume. But a detailed, 
verbatim reading proved a revelation. 

The writer in an apparently naive and artless 
fashion took the reader into his confidence and shared 
his research with him as a personal experience for 
both. Indeed, the unaffectedly amateurish character 
of the work proved one of its attractions. The author 
is riding a hobby. He is untroubled by apparatus and 
yet he has thé lawyer’s feeling for evidence and the 
craftsman’s skill in building up a case. He had a 
thoroughly good time in writing the book and he shares 
that good time very generously with the reader. 

He is so entirely convinced himself of the genuine 
piety of Washington that he sometimes adduces in 
evidence formal and perfunctory expressions of devout 
ness no more convincing than the pious professions of a 
state paper or even the rigid formula of the opening 
clauses in a will. But he has combed the writings of 
George Washington for allusions to Providence and for 
faith and ‘gratitude toward God, and the cumulative 
effect, it must be said, is very striking. 

The reviewer voices humble testimony to the effect 
which the author has achieved. In a Life of Wash 
ington which he published in 1932, many quotations 
were included which are used again in the present 


work. To the reviewer they were rather incidental 
Their cumulative effect was not perceived, or if per- 
ceived, was certainly not stressed. Whereas Judge 
Buffington has utilized the same material cumulatively 
to a very telling purpose. 

Perhaps he has incidentally revealed the reason 
why the radicals concentrate so much of their venom 
on George Washington. The Father of his Country 
is to them bourgeois. That is bad enough. Worse 
yet, if possible, he was religious, which no disciple of 
the Kremlin could conceivably ‘tolerate. | Whether 
Washington was as fervently religious as the present 
author believes, may still be open to some question. 
That he was to a high degree sensitive to religious 
feeling admits no shadow of a doubt. The present 
lawyer’s brief for the religious life of America’s first 
citizen well deserves a reading. 

Louts MARTIN SEARS. 

Purdue University 


The Living Jefferson, by James Truslow Adams 
New York and J.ondon: Charles Scribner's Sons. 193 
Mr. Adams had two distinct objects in mind in writing 
this book, The first was to write a biography of Jeffer 
son and the second was to attack the notion, ‘rather 
widely held at the present time, that progress consists 
in a steady that in the powers and functions ol 
government. 

Henry Adams once remarked that it was mm uch 
easier to write Jefferson down than it was to write 
him up. His namesake has done the more difficult task 
excellently. Mr. J. T. Adams has painted his sub- 
ject as a wealthy Virginia planter with an intense and 
very catholic interest in ideas but with very sane 
views as to their practicality. This interest in ideas 
led to a desire to give the freest scope to their expres 
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development. It is the key to his political 
yutlook led to pronounced views as to the 
and functions of government. Mr. 
gards Jefferson as the first and greatest ex- 
an urge toward more popular government 
es to a head in this country about once a 
in a regular rhythm. If so, the Virginian 
was, like the father of many other move- 
ry unlike his progeny. As is well known, 
| that government was a necessary evil which 
reduced to a minimum. While he believed 
jinimum should derive its authority from the 
arge, he favored a system of indirect elec- 
ks and balances, and limited powers all of 
hoped would lead to the best possible gov- 
perating within the smallest possible area, 
to the most democratic government. His 
mflict with Marshall cannot be tortured into 
the intoxication of power made him forget 
ideals. Marshall's decisions irritated him 

| a great personal dislike for his cousin the 
tice, but he did not have that relentless hatred 
reme Court’s power which Beveridge ascribes 
lf he had he could probably have had its 
luced by constitutional amendment or at the 
limited in the manner in which they were 
tly limited, during the Reconstruction days, 
leading to the McCardle Case. While 

s admits the need for judicial review if the 

s to retain constitutional government he finds 
ult to maintain a dispassionate attitude in his 
personalities as have previous writers on 


Marshall, to him, is simply a man all of 


tions were governed by his “inordinate love 
latter part of the book Mr. Adams applies 
ideas to current political problems. Since 
Wi ar the pulse beats of democracy, as Mr. 
lls those recurrent urges toward more popular 
nt which he believes are to be expected about 
neration, have been in favor of, rather than 
rong government until the word liberal has 
ean the very antithesis of what it meant to 
he latter did not deify “society” or “social 
recognized in such deification merely another 
Spartan doctrine that the citizens exist for 

| the state. As Mr. Adams points out, 
msent to such deification the comparative 
the individual citizen, not only to conduct 
ffairs as he pleases but above all to think as 
the ability which Jefferson regarded as the 
d of man, 


“cc 


is lost. 


KENNETH B. UMpreEIT. 


Federal Appellate Procedure, by Nathan 
New York: Prentice-Hall, Inc. Pp. 
s is a handy book for the use of the busy 
in the Circuit Court of Appeals, and to 
nt the Supreme Court of the United States. 
include the United States Court of Appeals 
strict of Columbia and the United States 
Customs and Patent Appeals. The text con- 


| 189 pages (preceded by XXX pages of Tables 


nts, of Forms and of Cases Cited), the re- 
the volume to page 522 being Forms, Rules 


of the ten Circuit Courts of Appeals and Indices. The 
instructions given as to handling of cases in any of the 
Appellate Courts is of those matters which are likely 
to occur in ordinary practice, and the Forms likewise 
are such as are in constant use. The Rules in the ten 
Circuits are given in full, but why the Rules of the 
Supreme Court of the United States should have been 
omitted except where a necessary part of the text is 
not explained. It is a handy volume to have on the 
library table as it will usually answer the ordinary run 
of questions within its field. 


W. J. H. 


American Family Laws, by Chester G. Vernier. 
Vol. 4. 1936. Stanford University Press. Pp. 496. 
$5.00.—Volume Four of Vernier’s monumental study 
on American family laws covers relations of children 
and parents and brings this study within hailing dis- 
tance of completion. This section of the study follows 
in general the method of earlier volumes and includes 
a brief summary of the common law and the statutory 
law, pertinent comments and criticisms, references and 
comparative tables. Therefore, it represents a four- 
fold product, namely, commentary, digest, annotation 
and reference work. 

The topics included in this study range through 
custody, earnings, property of the child, his support, 
education and protection, his obligations, domicile, in- 
heritance, legitimation, adoption and torts. 

The mood in which this study has been conceived 
is broad and discriminating from both the legal and the 
social standpoint. It lends support to the author’s posi- 
tion that much legislation has been required to eke out 
lapses in natural affection and judicial decision. Ap- 
parently, existing statutes in the United States are often 
incomplete and ineffective, and by no means cover 
adequately the field. In spite of any lack of effort to- 
wards uniformity, Vernier concludes that there are 
three outstanding tendencies in American legislation 
in the field of parent-child relationship, namely, equal- 
ization of both the rights and duties of the two parents, 
amelioration of the condition of illegitimate children, 
increasing control by the state in adoption proceedings. 

Since this is not a mere fact-finding study, the au- 
thors offer certain recommendations. Amongst these 
are the following: 

A few states should legislate to give the mother 
an equal right to the custody and earnings of minor 
children. Many states should amend their statutes im- 
posing a civil duty of support upon the parents by 
adding or clarifying certain provisions. Practically 
all jurisdictions should liberalize their laws relative to 
the legitimation of bastard children. A bastard child, 
even without legislation, should be given full rights of 
inheritance, provided his affiliation is clearly proved. 
The Uniform Illegitimacy Act, found in seven states, 
deserves wider adoption. The use of blood tests in 
paternity cases, as permitted by a recent New York 
statute, is recommended for all other jurisdictions (the 
reviewer is not so absolutely persuaded of the inerrancy 
of this test as the authors seem to be). Civil suits for 
seduction should be abolished. Better administrative 
and judicial supervision of adoption is needed in about 
one-half of all American jurisdictions. A majority of 
jurisdictions should provide for the annulment of a 
valid adoption. All jurisdictions might well pass 
statutes permitting a minor child to bring suit against 
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the third person who tortiously injures the parent, if 


the parent refuses or neglects to sue. 
ArTHUR J. Topp. 


Northwestern University. 





Leading Articles in Current 
Legal Periodicals 


American Journal of International Law, July (Wash- 
ington, D. C.)—Abuse of Terms: “Recognition”; “War,” 
by Thomas Baty; The Monroe Doctrine and the League 
Covenant, by John H. Spencer; Fundamental Conceptions 
of International Law in the Jurisprudence of the Perm- 
anent Court of International Justice, by H. Arthur Steiner ; 
Competence to Bind the State to an International Engage- 
ment, by Charles Fairman; The 1936 Rules of the Perm- 
anent Court of International Justice, by Manley O. Hudson. 

California Law Review, July (Berkeley, Calif.) —The 
Scope and Nature of the California Income Tax, by Roger 
John Traynor and Frank M. Keesling; Determinable Fees 
and Fees Upon Conditions Subsequent in California, by 
William Warren Ferrier; State Taxation of Income, by 
Walter L. Nossaman. 

Journal of Criminal Law and Criminology, July- 
August (Chicago)—The Jury System in Europe, by Fran- 
cois Gorphe; The Fascist Political Prisoners, by Nath- 
aniel Cantor; The Training of the Criminologist, by 
George B. Vold; The Polish Criminal Statistics, by Lieb- 
mann Hersch; The Prevention of Crime, by Edgar A. 
Doll; Is Parole Prediction a Science? by Ray L. Huff; 
Status of Parole Prediction, by Ferris F. Laune; The 
Evolution of Punishment, by A. Warren Stearns; Police 
Duties at Crime Scenes, by Don J. Finney; Evidence in an 
Election Dispute, by Katherine Applegate Keeler; Police 
Science Index, by Fred E. Inbau. 


Law and Contemporary Problems June (Durham, 


N. C.)—Extent and Distribution of Urban Tax De- 
linquency, by Frederick L. Bird; Tax Delinquency of 
Rural Real Estate, by Donald Jackson; The Tax Cal- 


endar and the Use of Instalment Payments, Penalties, and 
Discounts, by Jens P. Jensen; A New Plan for the Private 
Financing of Delinquent Tax Payments, by Paul Studen- 
ski; Recent Legislative Indulgences to Delinquent Taxpay- 
ers, by Wade S. Smith; Tax Receiverships, by Earl H 
DeLong and Brendan Q. O’Brien; Collection of Delinquent 
Taxes by Recourse to the Taxed Property, by H. K. Allen; 
Tax Sales and Foreclosures Under the Model Tax Collec 
tion Law, by Henry Brandis, Jr.; Collection of Delinquent 
Real Property Taxes by Action /n Personam, by Edward 
Rubin; The Tax Lien Investor's Relation to the Collection 
of Delinquent Taxes, by A. U. Rodney; An Approach to a 
System of “Perfect’’ Municipal Tax Collections, by Ray- 
mond M. Greer; Impediments to Tax Collection Outside 
the Tax Law, by Philip H. Cormick; Utilization of Re 
verted Tax Delinquent Land in Rural Areas, by Paul W 
Wager. 

Michigan Law Review, June (Ann Arbor, Mich.)- 
Horace LaFayette Wilgus; Uniform Corporation Laws 
Through Interstate Compacts and Federal Legislation, by 
Robert S. Stevens; Practical Results of Federal Equity 
Rule 75 (B) as to Restatement of Testimony in Narrative 
Form, by Marion L. Severn; Trusts—Restated and Re- 
written, by Harry W. Vanneman; State “Blue-Sky” Laws 
and the Federal Securities Acts, by Russell A. Smith. 

Oregon Law Review, June (Eugene, Ore.)—The 
Civil-Law Concept of the Wife’s Position in the Family, 
by Harriet S. Daggett; Appeal by the State in Criminal 
Cases, by Lester B. Orfield; The Constitutionality of New 
Deal Legislation (Hilton Prize Contest): Constitutional 
Aspects of the Federal Social Security Act, by Herbert O. 
Skalet; Is the Wagner Bill Constitutional? by Thomas H. 
Tongue, IIT; Guffey-Snyder Coal Act. by Otto F. Vander- 
heit; Dividends of the Tennessee Valley Authority, by 
Hale G. Thompson. 

St. Louis Law Review, June (St. Louis, Mo.)—Res- 
ervation of Control by the Settlor of a Private Trust as 


Affected by Federal Tax Legislation, by Philip A. M 
einer; Procedural Delays in Recent Amendments 
Railroad Bankruptcy Act, by Leighton Shields. 

Temple Law Quarterly, July (Philadelphia, Pa.) —The 
Creation of Easements by Implication in Pennsylvania—A 
Brief Survey of the Cases, by Wm. Cutler Thompson: The 
Life Tenant and Unproductive Property, by James R 
Wilson; Federal Leadership in State Legislation, by W. 
Brooke Graves; Some Belated Achievements and Unex- 
plored Possibilities and Dangers in the Combination of 
Issues and Parties, by Warwick Potter Scott. 

Texas Law Review, June (Austin, Tex. )—Equitable 
Prevention of Public Wrongs, by Robert A. Leflar: Com- 
pensability Under the Texas Workmen’s Compensation 
Act, by J. John Lawler and Gail Gates Lawler; Functional 
Indications in Reported Opinions, by Robert W. Stayton. 

United States Law Review, July (New York City)— 
Enjoining the Collection of State and Local Taxes in the 
Federal Courts, by Morton Pepper. 

Yale Law Journal, June (New Haven, Conn.)—Ob 
servations on the Anti-Trust Laws, Economic Theory and 
the Sugar Institute Decisions: I., by James Lawrence Fly 
Some Aspects of Payment by Negotiable Instrument: A 
Comparative Study, by Friedrich Kessler, Edward H. Levi, 
and Edwin E. Ferguson; Minimum Rate Power and the 
Control of Carrier Competition, by Harvey C. Mansfield 


ax- 
to the 


Clause in Insurance Policy 
(Continued from page 618) 


for which the bailment was made.** The question of 
liability should the bailee permit some third person to 
drive has not been squarely decided. It is fairly clear 
from the inference of several cases that the ordinary 
bailee cannot grant any such privilege. This authority 
would exist only where such delegation was clearly 
contemplated as within the scope of the original per- 
mission.®® 

Massachusetts has a statute requiring all owners 
of automobiles to carry a certain type of insurance.” 
The wording of the statute is slightly peculiar and the 
court has given it a sweeping interpretation. It was the 
desire of the legislature, the court holds, to protect the 
public fully and to do this every driver should be a 
responsible person, covered by insurance. This, how 
ever, is not consistently carried out. The court con- 
strues the statute as meaning that anyone who is “re- 
sponsible to the assured” and obtaining his permission 





54. Heavilin v. Wendell (1932) 214 Towa 844, 241 N.W 
654. Ersland borrowed a car from Wendell, the assured, stat- 
ing that he wished to go to a nearby drug store to get medicine 
for his wife. Instead, he took a joy ride around the city, pick- 
ing up a young lady about noon. Shortly after, he had an 
accident. The court, in a lengthy discussion of other states 
held that the defendant should have received a directed verdict 


as it was clear that no permission existed. — See also Landry ° 
Oversen (1919) 187 Iowa 284, 174 N.W. 255; Rowlene 
Spalti (1923) 196 Towa 208, 194 N.W. 90; Curr) Bickley 


Wisner (1925) 


(1923) 196 Towa 827, 195 N.W. 617: Seleine v 
Reliance 


200 Iowa 1389; 206. N.W. 130; Tigue Sales Co. v 
Motor Co. (1928) 207 Iowa 567, 221 N.W. 514; Robison v 
Shell Petroleum Co. (1933) 217 Iowa 252, 251 N.W. 613 
Greene v. Lagerquist (1933) 217 lowa 718, N.W. 94 
Hunter v. Irwin (1935) 263 N.W. 34. 

55. McLain v. Armour Co. (1928) 205 Iowa 343, 
69; Greene v. Lagerquist, supra — 

56. “Indemnity for or protection to the insured and any 
person responsible for the operation of the insured’s m¢ a 
vehicle with (his) express or implied consent against loss hed 
reason of the liability to pay damages to others for bodily = 
jury, including death at any time resulting therefrom pris 
arising out of the ownership, operation, maintenance, conti™ 
or use upon the highways of the commonwealth of such m¢ 
vehicle.” Mass. G. L. (ter. Ed.) c. 90, Sec. 34a. 


252 


218 N.W 
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instance to use the assured automobile is 
no matter how grossly he may violate the 
e bailment.®? Should such bailee, however, 
ie third person to drive that third person 
be protected.** Thus it is that the writer 
he purpose of the statute is not fulfilled in 

The bailee, however, does not divest him- 
tection by his unauthorized act.*® 
when a recovery exceeds the statutory limit 
teresting situation arises. In that case, the 


the automobile may be a person “responsible” 


riginal permission up to the recovery limited 
nd yet be a converter acting wholly without 
s regards recovery in excess of that amount, 

the statute would not apply.*° Here Massa- 


takes a very strict view of the term permis- 


s« that none existed where the user of the 


ermission to use it at the time and place in 


nd was doing an act not expressly pro- 
Since he had neither express or 


uld be found. 


statute in Michigan is quite similar to that 


nia, Iowa, and New York. 


The question of 
is raised in several cases, the owner ap- 


being the person possessing the certificate of 


if a transaction of sale is entirely complete, 
the actual transfer of the certificate of 
endor remains the owner liable to an injured 
Michigan has held that permission may be 


» cover a bailee of the bailee as, for example, 


lesman permits a prospective customer to op- 





1k v. Lloyds Casualty Co. (1934) 285 Mass. 532, 
Boudreau v. Maryland Casualty Co. (1934) 287 


192 N.E. 38; Guszenfield v. Liberty Mutual Ins. Co. 


86 Mass. 133, 190 N.E. 23; Blair v Traveler’s In- 
t al, Garvey v. Same (1935) 197 N.E. 60. 
is, of course, where no express or implied author- 
s given by the assured. Johnson v. O’Lalor (1932) 
180 N.E, 525; Moschella v, Kilderry et al (1935) 


lreau v. Maryland Casualty Co., supra. 
vir v. Travelers Insurance Co., supra. Here, as to 
1 excess of statute the ordinary omnibus clause 
court asked “Was Dion an ‘assured’ within that 
Toren had given no permission for a pleasure ride 
vening, although he had not expressly forbidden 
le was not within the express or implied purposes 
nt, nor incidental to them, but amounted to a con- 


the automobile.” 


No. 56, Public Acts 1927. “The owner of a 
shall be liable for any injury occasioned by the 
eration of such motor vehicle whether such negli- 
s in a violation of the provisions of the statutes 
r in the failure to observe such ordinary care in 
as the rules of the common law require. The 
not be liable, however, unless such motor vehicle 
1 with his or her express or implied consent or 


Eding et al (1933) 265 Mich. 94, 251 N.W. 
Eding (1933) 262 Mich. 670, 247 N.W. 777; 
lara-Richenbacher Co. (1928) 243 Mich. 5, 219, 
‘ttelson v. Hagan (1928) 245 Mich. 6, 222 N.W. 
lolleman DeWeerd Auto Co. (1929) 246 Mich, 578, 
Kelly v. Lofts (1931) 253 Mich. 552, 235 N.W. 
rough v. Detroit Operating Co. (1931) 256 Mich. 


W. 344; Kruse v. Carey (1932) 259 Mich, 157, 242 


N.W. 701. 


homberg v. Bayley (1932) 259 Mich. 135, 242 
One recent case holds G.M.A.C. liable as owner 
t “had legal title to truck, complete power of con- 
position over it, and was the ‘owner.’” City of St. 
rantham Motor Sales Co. et al (1934) 262 Mich. 
; One of two joint owners is not held liable 
te for the negligent operation of the other. Mittel- 
y et al (1918) 202 Mich. 524, 168 N.W. 501. 


erate the automobile.** This permission is sweepingly 
enough construed that the original permission is held 
to include a person operating with the consent of such 
bailee if the bailee is actually present even where no 
implied authority was given by the bailment.** From 
the rather strong language used by the court, it ap- 
pears that it might not require that the bailee be pres- 
ent. The essential consent, the court holds, is not as 
to the driver, but as to the vehicle “being driven.” The 
court further states that it is not necessary that the 
particular driver be known and his driving consented 
to by the owner. However, if the second bailment had 
been made contrary to the express orders of the owner, 
no liability would arise. There seems to have been 
no clear cases where the bailee goes beyond the scope 
of the original permission or where he makes a definite 
deviation or departure. It would seem that in such 
a case the owner would be liable unless he has definitely 
forbidden the use of the automobile under the particular 
circumstances. The absence of any express prohibition 
would probably be construed to be an implied permis- 
sion. ’ 
New York adopts its usual hairline reasoning 
under the leadership of Cardozo to reach some very 
acute results. The statute reads that “Every owner of 
a motor vehicle operated upon a public highway shall 
be liable and responsible for death or injuries to per- 
son or property resulting from negligence in the opera- 
tion of such motor vehicle, in the business of such 
owner or otherwise, by any person legally using or 
operating the same with the permission, express or 
implied, of such owner.’’** The holdings under this 
statute can be generalized fairly accurately as follows: 
1. Where A loans an automobile to B and B permits 
C to drive it, A is liable where (a) B remains in the 
automobile (b) C is the servant or agent of B even 
though B is not present or (c) if B is the servant of 
A, B is negligent in permitting C to operate the auto- 
mobile—e.g., C is an incompetent or intoxicated indi- 
vidual." 2. Where A permits B to drive the car to 
one place and B drives it to another A is not liable if 
he has forbidden B to drive to that place or if such 





63. Lidtka v. Wagner et al (1931) 253 Mich. 378, 235 
N.W. 189. See Rohrer v. Schreiber et al—Ferguson v. Same 
(1923) 223 Mich. 355, 193 N.W. 905 where an automobile pur- 
chased by the father for son’s use and pleasure rendered him 
liable when so used. 

64. Kerns v. Lewis (1929) 227 Mich. 727, 224 N.W. 647; 
Here the defendant operated an auto sales business. The sale 
manager loaned an automobile to a person who had his car 
in the garage for repairs. This person permitted his brother 
to operate it and was riding therein himself at the time of the 
accident. 

65. Anderson v. Schust Co. (1933) 262 Mich. 236, 247 
N.W. 167. Also where there are no express prohibitions, where 
the automobile is being used by the employee of the bailee 
without the knowledge of either the bailee or owner, the owner 
is not liable. Union Trust Co. v. American Commercial Car. Co. 
(1922) 219 Mich. 557, 189 N.W. 23. 

66. Section 59 of the Vehicle and Traffic Laws, Consoli- 
dated Laws c. 71—formerly section 282e of the Highway Law. 

67. While each of these situations is not separately dis- 
cussed the dicta of the decided cases is clear. See Arcara v. 
Moresse et al (1932) 258 N.Y. 211, 179 N.E. 389; Grant v. 
Knepper (1927) 245 N.Y. 158, 156 N.E. 650. However, see 
the case of Jackson v. Brown and Kleinhenz Inc. et al (1935) 
284 N.Y.S. 44 which is a sensible modification of the above 
rule. In the Grant case, Cardozo states “If the driver had 
left the seat and let the car proceed without anyone at the 
wheel, the defendant would have been liable for any damage 
caused thereby. He is not less liable when the driver places at 
the wheel an incompetent substitute or fails to intervene there- 
after with protest or command when protest or command would 
be timely to avert the loss.” 
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constitutes a radical departure. 3. If A loans an 
automobile to B and forbids B to carry guests or pas- 
sengers and B has an accident while so doing, then A 
is not liable to the guests and probably not for the acci- 
dent at all.°° The decisions seem an outgrowth of a 
desire to give a broad interpretation to the statute in 
order to protect innocent third persons. The result, 
however, of establishing liability where B permits a 
third person to drive and remains in the car and of 
denying liability where B retains control of the car and 
permits a third person to accompany him is so ludicrous 
that it is impossible of any coherent justification. 
Where both acts are contrary to instructions it would 
seem more justifiable to establish a liability in the latter 
case than in the former. It is true that the court lays 
the blame upon the wording of the statute. It would 
seem to the writer to be attributable solely to the 
svllogistic attitude of the New York court, and to he 
indefensible on any ground. Since the statute is so 
similar to an omnibus clause, its decisions are impor- 
tant to our discussion. 

The statute of Rhode Island at first had no connec 
tion with our discussion as it bore no similarity to an 
omnibus clause.*° Recent amendments and interpre 
tations seem to indicate that future cases may be in 
point. Permission, while sweepingly construed at first, 


68. Chaika v. Vandenberg (1929) 252 N.Y. 101, 169, N.F 
103. Here the owner’s son borrowed the automobile to drive on 
Long Island, but instead drove to New York City in violation of 
his father’s orders. “Assent must exist at the time of the negli 
gence * * * The restricted permission did not cover such use. 
\t that time the son was operating the car illegally and with- 
out the assent of the owner. A different question would arise 
if the son had received permission to use the car but had 
leviated from the owner's instructions as to the manner in 
which the car was to be used or the route to be taken.” See 
also Fluegel v. Coudert (1927) 244 N.Y. 393, 155 N.E. 683. 

69. Psota et al v. Long Island R. Co. et al. (1927) 246 
N.Y. 388, 159 N.E. 180; Rhodes v. Ocean Accident and Guar- 
anty Corp. Ltd. (1933) 239 App. Div. 92, 266 N.Y. S. 681. The 
language of the Psota case 1s scarcely coherent. While the 
court admits that B had permission to use the automobile at 
the time and place in question, it states that such permission 
was only to act within the course of his employment. By tak- 
ing guests, B places himself outside the scope of his employment 
and defeats the original consent. The court might mean, there 
fore, to apply this rule only where a master and servant rela 
tionship exist between A and B. This possibility is practically 
defeated by the court’s statement in the Arcara case, where 
no such relationship existed. “Maggio was not instructed that 
Barone should not be accepted as a guest; he was merely told 
that Barone must not drive.” The ?sota case then makes the 
implication that A was relieved only of liability to such guest 
and not to an injured member of the public and seems to indi- 
cate that such a finding would have been made in the Grant 
case had the guest brought suit. It seemed so highly improbable 
that New York would hold that B was acting with permission 
toward D and without permission to E at the same time, place, 
and circumstances that the writer chose to disregard the impli 
cations and dicta, observing only the actual result. It should 
he noted that Cardoyo concurred only in the result of the case 
Note the decision in the Fluegel case in connection with this 
discussion 

The decision in the Rhodes case, which follows the Psota 
case, is even more amusing. The liability policy protected 
persons while operating or riding in the automobile with the 
assured’s permission. The court held the guests could not 
recover as they were riding without the assured’s consent. Thus 
the court seems to construe the policy to a personal accident or 
health policy, rather than one of liability insurance. If this 
naive attitude represented the law, an innocent third party, not 
riding in the vehicle, would never be protected. The decision 
was affirmed in 191 N.F. 502 without any discussion of this 
phase of the case 

70. Section 3 Ch. 1040 P.L. 1927; Sec. 10 Ch. 1429 Pl 
1929; Ch. 2046 P.L. 1933. The statutes of two other jurisdic 
tions, Minnesota and the District of Columbia also have sections 
making the driver the agent of the owner if he has an accident 
while operating the vehicle with the owner's permission. As 

























is now receiving a much narrower interpretation,” |p 
any case, determination of liability or non-liability js 
extraneous to a consideration of omnibus clauses 

We have examined the interpretations of permis 
sion under the omnibus clause and under statutes with 
wordings so similar as to be closely in point. We have 
seen who has the power to grant permission, wher 
permission is implied, and the limits of the authority 
given thereby. We have seen a good many inconsistent 
results obtaining in the various states. There seems 
to be no real reason for such a great lack of harmony 

Permission, when being construed in connection 
with new phases of law, should be given the legal con 
notation usually associated with it. In all of these bor 
rowed car cases it must be remembered that an ordinary 
bailor-bailee relationship exists—nearly always th 
gratuitous type of bailment for the benefit of the bailee 
alone. In cases of such relationships decisions in 
numerable hold that the bailee must observe the strict 
terms of the bailment. It is well settled under the 
common law that if a bailee borrows a horse to ride five 
miles and rides twenty he then becomes a converter, 
liable to suit by the bailor. 

What is “conversion”? Conversion is any un 
authorized act in violation of the terms of the bailment, 
which tends to repudiate the rights of the bailor. It 
has been stated that “a right of action accrues to the 
bailor where the subject matter of the bailment has heen 
used differently from what was intended.”"? Could 
such a right of action exist if the assured’s automobile 
were being used and operated with his permission? 
Certainly not! The moment that a borrower or a bailee 
exercises an unlawful dominion over the article or uses 
it in violation of the intention of the bailor, it is clear 
that he is not acting with the bailor’s permission. Per 
mission is the test of the insurer’s liability under the 
omnibus clause. Where a court declares that a baile 
has so violated and abused the terms of the bailment 
as to constitute a conversion, then certainly it is declar 
ing for all purposes that the original permission has 
been destroyed. Permission and conversion are direct 
antonyms. Permission, if shown, would defeat such 
an action. Is it therefore logical that permission can 
be construed so as to hold the insurer liable and yet so 
as to allow the bailor recovery against the bailee? It is 
sufficiently inconsistent that the average modern, well 
balanced court would hesitate a long time before per 
mitting the two to be applied at the same time. 

Some courts seem to hold that if there 
original bailment, that is, a voluntary surrender of pos 
session by the bailor, that is sufficient permission for all 
subsequent acts. The reasoning underlying this 1s 
highly superficial. The argument advanced abov 
should be able to answer this satisfactorily. There cat 
be only one finding of permission. Either the bailee 
at the moment of the accident is acting with the per 
mission of the bailor or he is acting without the per- 
mission of the bailor. No matter what the purpose 0! 
the decision may be, one finding is conclusive. It Is 
to be hoped that courts will in the future rest ther 
decisions upon this subject on a sound basis of logic 
and leave the legislation to the state legislatures That 
alone, will cure the ills of the present system 


is al 


vet no cases have squarely decided the limits of such st atutes 
See Minnesota 1933 Laws Chapter 351, and Section 3, Pul 
Act No. 49, District of Columbia, approved May 3, 1935 

71. The broader cases are Guerin v. Mongcon (1928) 49 
RI. 414, 143 A. 674: Kernan v. Webb (1929) 50 R.I. 394, 1# 
\. 186. The more recent cases include Smith 7 Tompkin 
(1932) 52 R.I. 434, 161 A. 221; Ford v. Dorcus (1933) 168 
A. 814; Rogers v. Hebe Co. (1932) 52 R.I. 274, 160 A. 470 
Hartley v. Johnson (1934) 175 A. 653. 

72 6 Corpus Juris, page 1151 
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Robinson-Patman Anti-Dis- 


crimination Act 
(Continued from page 600) 


le such as the weighted average cost of the 
ust Does it mean below a price that will enable 
titor to live? 

S se that a particular seller bases his price on 
e but low margins—will he be blamed for 
competitor who has to secure a higher 
use of smaller volume ? 

onsideration is to be given for the des- 
petition existing in over-capacitied indus- 
the time of the depression—when everyone 
below cost and is competing desperately for 
irder to survives: 


every seller disclose his costs to the world 
nableness of his prices is questioned ? 
ifficulties which the NRA encountered in 
g to operate under provisions of this char- 
ndicative of the difficulties that will be en- 
attempting to apply this rule, especially in 
ses. 
(b) Destroying Competition or Eliminating 
Competitors 
what is the meaning of the phrase 
pose of destroying competition or eliminating 


necessary result of a sale is to injure a 
" will the seller be held by implication of law 
nded the necessary and foreseeable conse- 
regardless of whether he actually 
m in fact. That rule has been applied in 
under the anti-trust laws. Patten v. U. S., 


22f 525, 541, 543. 


Is act 


»wever, I believe that it will be necessary 
speciiic intent—in the nature of actual 
(here is a difference between competing to 
get | ss and competing to “get” a competitor. 
se that one competitor is cutting prices badly 
rs are not. Can they prevent a second 
om meeting that competition by pointing 
he does so he will bring down the general 
e structure and injure or ruin them? I believe 
an not. He is not acting maliciously but 
[-detense, 
malice, however, is a somewhat metaphysical 
nception and men’s motives are very often mixed. 
I object of every seller is to build up and 
s own business, which in many cases he can 
taking business away from his competitor. 
is only if he is pure in heart and actuated 
ives of personal irritation or dislike? 
se that one competitor has been engaged in 
innoying practices—such as selling at a 
guaranteed to be always a certain amount 
er competitor’s price. Can the attacked 
his price in order to shake off this attack 
ike the aggressive competitor behave? Is 
ndemned if he feels a natural impulse of 
well as self-defense in doing so? 
IT] 
CONCLUSION 
tion 3 were open to enforcement by private 
liga t would certainly give rise to an enormous 
i harassing litigation. Fortunately, Section 3 
so drawn that only the Government au- 


thorities can enforce it'*—the Department of Justice 
in criminal proceedings and the lederal Trade Com- 
mission in “unfair competition” proceedings under 
Section 5 of the Federal Trade Commission Act. 

It seems reasonable to suppose that the Govern- 
ment authorities in accordance with their usual prac- 
tice will proceed in a careful and reasonable manner 
in securing judicial interpretation of an act so doubtful 
in meaning as this and will not at first bring criminal 
proceedings under Section 3 except in flagrant cases 
such as would also constitute violations of Section 1. 

It also seems probable that the Government will 
not bring wholesale proceedings even under Section 1 

but will bring a limited number of test cases to 
secure an interpretation of the Act. 

Any other course of action would create public 
opposition to the law and render more difficult the task 
of sustaining its constitutionality. 

Under these circumstances it would seem that 
business men should trust the Government to act 
prudently and conscientiously and should not be 
stampeded into sudden and revolutionary changes in 
normal and customary methods of business which have 
not been the subject of criticism and are not within 
the spirit of the Act. 





Review of Recent Supreme Court 


Decisions 
(Continued from page 630) 
in computing the profits. The allowance was made 
on the basis of a manufacturing cost, the defendants 
insisting that market value was the proper basis. 
Denying the propriety of the latter basis, Mr. JusTICE 
Carpozo stated: 

“The defendants now insist that the basis should be 
market value. The acceptance of such a measure would 
enable the infringers to profit by their wrong. There was 
no use in the automobile industry for glass so thin as this 
except in connection with the process described in the 
complainant’s patent. * * * If there had been no infring- 
ing business, the large amount of glass that went into the 
infringing product would never have been sold at all. 
True, glass of that thickness was used in other industries, 
in train windows and toilet mirrors. The master finds, 
however, that Pittsburgh had been able, while supplying 
glass to Duplate, to respond to all demands that came 
from other users, the railroads and the glaziers. If as 
part of this accounting it is given credit for the glass at 
a price above the cost, it will thereby have enlarged its 
market to an equivalent extent and reaped a profit as 
infringer. Equity forbids that this result should be at- 
tained.” 

The defendants’ contention that an allowance 
should be made for a royalty on various patents owned 
by Pittsburgh was also rejected. After a statement 
of the contention the opinion proceeded: 

“But this is to misconceive utterly the position of an 
infringer accounting for illicit profits. ‘An infringer can- 
not be heard to say that his superior skill or intelligence 
enabled him to realize profits by his infringement which 





14. This is because of the following reasons: No means 
of enforcing Section 3 is expressly provided in the Robinson- 
Patman Act except criminal actions by the Attorney General. 
Except where such rights are expressly given no private litigant 
can enforce laws of this character. See Wilder Mfg. Co. v. 
Corn Products Refining Co., 236 U. S. 165. The provisions 
of the Clayton Act giving such a remedy for violation of the 
anti-trust laws do not apply to Section 3 because Section 3 
is not made part of Section 2 of the Clayton Act as amended, 
and so is not technically part of the “anti-trust laws” as de- 
fined in the Clayton Act. 
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a person of less skill might not have realized.’ * * * he 
will be heard with no more patience in an endeavor to 
diminish liability by ascribing his profits to the capacity 
indwelling in a patent. Whatever is at his call is the 
service of the enterprise—brawn and intelligence, factories 
and lands, patents and machinery—will be viewed upon 
an accounting as if held upon a quasi-trust to contribute 
what it can to the profits of the business. The wrongdoer 
must yield the gains begotten of his wrong.” 

In connection with thte determination of the de- 
fendants’ profits, the question of the use of average 
costs was considered, it being recognized that the de- 
termination of actual costs was impracticable. In this 
connection, the Court pointed out that the injured 
patentee has an election to accept transactions result- 
ing in a gain and to reject those resulting in a loss. 
The application of this principle was then discussed. 

“The privilege of election is not contested by the de- 
fendants if costs as well as prices can be ascertained with 
precision. They take the ground, however, that if such 
precision is unattainable, the privilege must fail. But 
the master has found, and the parties are agreed, that in 
a business of this order there is no method of account- 
ing, not impracticably burdensome, whereby the costs of 
operation can be apportioned and distributed except upon 
an average basis. At all events, if such a method was 
available, the defendants did not use it. They kept their 
books upon the basis of the method they decry, and meas- 
ured loss or gain accordingly. Average cost, even if not 
identical with actual cost, is the best approximation known 
to accountants. * * * The defendants will not be suffered to 
charge the complainant with the losses of unprofitable 
transactions because the gains of the profitable ones can- 
not be reckoned to a nicety. The wrongdoer bears the 
burden in cases of confusion.” 

The opinion was concluded with a brief comment 
as to the computation of damages. Since it was 
thought that most of the questions in this regard would 
be resolved upon application of the principles earlier 
discussed in the opinion, it is sufficient here to note 
the rule declared as to allowance of interest. 

“If, however, an award of damages upon the basis 
of a reasonable royalty becomes appropriate again, we 
think that interest should run from the date when the 
damages are liquidated, and not, as by the present decree, 
from the date of the last infringement. * * * There are 
no exceptional circumstances justifying a departure from 
what is at least the general rule.” 

Mr. Justice VAN DevANTER took no part in the 
case. 

The case was argued by Mr. William Watson 
Smith for the petitioners, and by A. L. O'Shea for 
the respondent. 


Practice—Certified Questions—Set-off in Corporate 
Reorganization Cases 

It is settled practice that the Court will not answer 
certified questions which are of objectionable generality. 

Questions certified to determine abstract propositions, 
as to the allowance of a set-off by a depositary bank in 
which a railroad in reorganization under Section 77 of 
the Bankruptcy Act was a depositor at the time of the 
filing of the petition for reorganization, are of such objec- 
tionable generality, and will not be answered. Such ques- 
tions cannot be answered until they are presented in rela- 
tion to circumstances affecting the controversy. 

Lowden ect al. v. Northwestern Nat. Bank and 
Trust Company, 80 Adv. Ops. 729; 56 Sup. Ct. Rep. 
696. 

In this case the Court considered three ques- 
tions certified to it by a Circuit Court of Appeals, re- 


te, 





lating to procedure in a railroad reorganization case 
pending under Section 77 of the Bankruptcy Aq. 
Finding two of the questions to be of objectionable 
generality, and the third to be dependent on the other 
two, the Court dismissed the certificate, in an opinion 
by Mr. Justice Carpozo. 

The Chicago Rock Island and Pacific Railway 
Company filed its petition in Illinois for reorganiza- 
tion on June 7, 1933. At that time it had on deposit 
in a checking account the sum of $36,908.72 with the 
Northwestern National Bank and Trust Company of 
Minneapolis. At that time the bank owned $100,000 
par value of the railway’s First and Refunding Gold 
Bonds. On June 19, 1933, seven days after receiving 
a copy of an order approving the petition for reorgan- 
ization, the bank set off the deposit against the bonds, 
by appropriate entries on its books. ‘Trustees were 
appointed for the railway, though it did not appear 
whether before or after the attempted set-off. 

The trustees sued the bank, in Minnesota, to re- 
cover the deposits set-off agrainst the bonds. The 
court sustained the set-off, and on appeal to the cir- 
cuit court, the latter certified to the Supreme Court 
the following quesions: 

“Question 1. Does the right of set-off recognized by 
section 68 (a) of the Bankruptcy Act apply to reorganiza 
tion proceedings under section 77 of that act? 

“Question 2. If the first question be answered in th 
affirmative, can a bank which owns the unmatured bonds 
of a ra.lroad corporation set off a deposit account of the 
railroad with the bank against the bonds, upon the filing 
by the railroad of a petition for reorganization under sec 
tion 77 of the Bankruptcy Act, alleging that the railroad 
is unable to meet its debts as they mature? 


“Question 3. If the first and second questions be 
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n the affirmative, may the United States Dis- 


it, for the District of Minnesota, in the suit by 
tees of the railroad’s estate to recover the amount 
from the account of the railroad by the bank 


claimed right of set-off, recognize and establish 
r set-off by the bank one which was not made 


ter the filing of the petition for reorganization and 


never been ordered, authorized, approved, or 
) by the court in which that petition was filed 
ved?” 

reference to recent decisions as to the rules 
to certified questions, Mr. Justice Carpozo 


hat the first question was too general and ab- 


justify an answer. 
tion No. 1 is too general and abstract, its rela- 
controversy being indirect and problematical. 


es of mutual debts or mutual credits between the 


bankrupt and a creditor the account shall be 
one debt shall be set off against the other, and 
only shall be allowed or paid.’ Bankruptcy 
a); 11 U. S. C. § 108. The precept, framed 


ample of ancient laws across the seas (4 Anne, 
1; 5 Geo. II, c. 30, § 28), is now applicable by 
tatute to the liquidation of estates in bankruptcy. 


ked to announce broadly whether it is applicable 
inclusiveness to proceedings to reorganize 
though the question tells us nothing as to the 
| the controversy. ‘The court has repeatedly 
will not answer questions of objectionable 

.. . Without a showing of the facts an answer 


iestion would declare a mere abstraction which 
m too narrow or too broad thereafter when the 


shown forth. One must see the controversy in 
before the implications of a ruling can be 
with assurance.” 
second question, though dependent on the 
found of objectionable generality on its own 
lhe Court pointed out that, although the 
is brought under the Bankruptcy Act, it 
bankruptcy proceeding but a reorganization 
in which it is problematical whether the 
68 can ever be made to apply, 
latter looks to liquidation of assets, rather 
rganization. Further developing this aspect, 
n continues : 
right of set-off must fit itself to these procedural 
It is not susceptible of definition in the ab- 
ut reference to the time or occasion of the con- 
the relation of the suit to the primary pro- 
rrespective of the acceptance or confirmation 
he trustees must have the power to gather in 
ind keep the business going. To exercise that 
may find it necessary to sue, and the suit 





may turn upon the right of set-off, as it does in the case 
at hand. In a suit for such a purpose, a suit collateral 
to the main proceeding and initiated at a time when the 
outcome of that proceeding is still unknown and unknow- 
able, § 68 of the statute does not control the disposition 
of the controversy ex proprio vigore. It governs, if at 
all, by indirection and analogy according to the circum- 
stances. The rule to be accepted for the purpose of such 
a suit is that enforced by courts of equity, which differs 
from the rule in bankruptcy chiefly in its greater flexi- 
bility, the rule in bankruptcy being framed in adaptation 
to standardized conditions, and that in equity varying with 
the needs of the occasion, though remaining constant, like 
the statute, in the absence of deflecting forces.” 


The defects of the certificate were further elabo- 
rated in the following analysis of the issue: 


“‘Insolvency’ in proceedings to reorganize (§ 77) 
is often very different from ‘insolvency’ in ordinary bank- 
ruptcy (§ 1 (15)). There is at least a possibility that 
at times the difference may be great enough to vary the 
resulting equities. When things are called by the same 
name it is easy for the mind to slide into an assumption 
that the verbal identity is accompanied in all its sequences 
by identity of meaning. A court of equity in allowing or 
rejecting set-off will not be guilty of that fallacy. To 
know ‘the justice of the particular case’ . one must 
know the case in its particulars. More concretely, one 
must know the value of the assets, the temporary or perma- 
nent character of the debtor’s inability to pay its debts as 
they mature, the liens, if there are any, superior to the 
bonds in controversy, the probability of an understanding 
that the bonds, though unmatured, would be used to cancel 
the deposits, all the circumstances, in brief, that might 
affect the judgment of the chancellor in weighing the com- 
peting equities of the interested factions and shaping his 
decree accordingly. We have no thought at this time to 
foreshadow the result of an exploring expedition directed 
to those ends. When all the facts are known, they may 
be found to offer no excuse for a departure from the rule 
in bankruptcy which, as indicated already, is generally, 
even if not always, the rule in equity as well. They may 
point, on the other hand, to the need for an exception, 
or may even lead to a decree in the nature of a compromise, 
the moneys being paid into the registry of the court to 
abide its future action. A decision balancing the equities 
must await the exposure of a concrete situation with all its 
qualifying incidents. What we disclaim at the moment 
is a willingness to put the law into a strait-jacket by 
subjecting it to a pronouncement of needless generality.” 


The case was argued by Messrs. Edward S. 
Stringer and Marcus L. Bell for the Trustees of the 
debtor railway, and by Mr. Claude G. Krause for the 
Bank. 

The company seeking the injunction 
was the Equity Corporation of Newark, 





urrent K.vents 


(Continued from page 592) 


contemplated financing 
publicity given the hearing. 
mission finds, in the Su- 
t's opinion in the Jones case, 
lication that, had the regis- 
ent there under question 
me effective, “or had 
en sold to the public there- 
ich unqualified right of with- 
The Com- 


inion concluded that, where 


ld have existed.” 


registrant has made its filed statement 


1 has sold securities there- 
against whom the Commis- 


the moving party, [it] may 


not by withdrawal terminate the pro- 
ceedings commenced against it and thus 
avoid the decision on the merits to 
which the public is entitled under” the 
Securities Act of 1933, Sec. 8. 

A further clarification of the Securi- 
ties and Exchange Commission’s au- 
thority, in an entirely different respect, 
occurred in the District Court of the 
United States for the District of Colum- 
bia when Judge Jennings Bailey denied 
an injunction whereby it was sought to 
prevent an investigation which the Com- 
mission was making of investment 
trusts. 


N. J. It sought, first, to restrain the 
Commission from forcing a stockholder 
and former director of its predecessor 
to testify; and second, to prevent the 
Commission from forcing the corpora- 
tion to turn over its records. 

Upon the court’s inquiry, David 
Schenker, counsel for the Commission, 
stated that Congress desired the infor- 
mation in order to determine whether 
810 investment trusts which had a total 
of 1,100,000 stockholders were, through 
the mails, perpetrating fraud on invest- 
ors. The case, in part, turned upon 
whether the “study” of investment trusts 
which Congress had authorized would 
justify the Commission’s “investiga- 
tion.” 
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Idaho State Bar Receives Report of Committee Appointed 
to Investigate Practice and Compensation of Attorneys 


Law Earnings Shown Generally 


Teaching of 


Constitution in Schools Urged 


Hl 1936 meeting of the Idaho 
i gt Bar was the best attended of 
any for several years. It was held at 
the summer resort of Payette Lakes Inn 
at McCall, Idaho, and was preceded on 
the afternoon of July 23rd by a meeting 
of the Judicial Section, made up of Jus- 
tices and Ex-Justices of the Supreme 
Court and District Judges and Ex-Dis- 
Judges, Hon. Chas. F., 
Koelsch presiding as Chairman. 


trict with 
The Section discussed and tentatively 
District 
hese Rules were 


adopted uniform rules for the 
Courts of the State 
subsequently submitted to the meeting 
of the attorneys, and suggestions having 
referred back for 
final drafting and adoption The Sec 


been received, were 


tion also discussed suggested changes 
criminal statutes, and in 
this discussion joined with the Prose- 


in substantive 


cuting Attorneys’ Section, which met at 
the same time, resulting in recommenda- 
tions with respect to the pleading of in- 
sanity as a defense in criminal actions 
and in changes in the matter of indict 
ment and information 
Hon \ilshic 
previous year discussed the Rule 
Making Power of the Courts generally, 


James F who had the 


continued the discussion as to the spe 
Idaho Courts, and 
gave the same address to the assembled 
attorneys on the morning of July 25th, 
at which 


cihe power of the 


time recommendations were 
directed to be placed in the hands of 
the legislative committee of the Bar 
During the past year the State Bar 
has been instrumental in organizing 
under Rule of the Supreme Court, local 
Bars covering the entire State, and this 
has been accomplished, with the excep 
tion of Districts. Such 


local Bars were granted a large meas 


two Judicial 


ure of self-government, and a commit 
tee from each of them met on July 23rd 
to draft uniform by-laws and _ rules 
applicable to all of them, for submission 


to the Bar Commission and Court for 


approval. The results were submitted 
to the Bar on Friday afternoon, and 
adopted. 


The meeting convened on 
July 24th 
the Secretary and of the 


Attorneys’ 


Friday, 
They received the report of 
Prosecuting 
Section, and then listened to 





Hon. Watcter H 


\ NDERSON 


President, Idaho State Bar 


the annual address of the Vlresident, 


john W, 


an address by 


Graham of Twin Falls, and 
Hon. Adam B. 
District Judge, on the Defense of In- 
Both 
addresses provoked extended and help 


Barclay, 
sanity in Idaho Criminal Cases. 


ful discussion, 

In the afternoon, in addition to the 
reports of the local Bars committee and 
the Judicial Section, the tentative result 
of the survey being conducted by the 
Idaho State Bar with respect to practice 
and compensation of attorneys, was re- 
Eberle, Chairman of 
Commiuttec The tentative 


ceived from ]. L 
the Survey 
report indicating generally low earning 
power of attorneys was a matter of con- 
Prof. 
Bert Hopkins, from the College of Law, 


siderable surprise and discussion. 
University of Idaho, delivered a very 
informative address on the Idaho Dec 
laratory Judgment Law, giving the his- 
tory of such Statutes and the possibili- 
ties of their use in considerable detail. 
As a 
missioner of the 


vote for Com- 


Western 


result of the 
Division, 





5. Bx Eberle of Boise was elected for a 
three-year term. 

On Friday evening Walter H. Han 
son presided as Toastmaster at the ar 
nual banquet 


The Saturday morning session opened 


with a report by Hon. Raymond | 
Givens, Chief Justice of the Suprem 
Court, as Chairman of the Committe: 


on Methods of Judicial Selection. Th 
report was very exhaustive as to tl 
methods used in other jurisdictions. an 
the various theories for such selectior 
were laid before the Bar in detail, and 
will doubtless 
definite action by the Bar in the future 


Hon. A. A, 


on some aspects of circumstantial evi 


Fraser addressed the Bar 
dence. Discussion of the reduction of 
cost of litigation resulted in suggestions 
which are to be referred to the Legis 
lative Committee. 

At the afternoon session, in the al 


sence of Roy | Black, to whom th 


subject had been assigned, Carl Swan 


subject of “Shoul 


strom presented the 
Automobile Insurance be Compulsory ? 
He outlined the statute now in force it 
various 
such States with such regulations. Ten 
tative suggestion for an increase of th 
annual attorneys’ 
to $7.50 was discussed, with no fina 
which Hon H A 
Baker read a paper prepared by Hor 
Alfred Budge, who was 
absent, on the History of the Idah 
State Bar This 
gether the various facts in relation t 
the adoption of the present statute torn 
of organization by Idaho among the 
first of the States. 


action taken, after 


unavoidably 


paper gathered i 


The sessions were concluded by the 


introduction of the newly elected Presi 
dent, Walter H. 
who had previously served as a Col 
adoption 


Anderson of Pocateli 


missioner for two years; 
resolutions in memory of attorneys wh 
have died since the last meeting; pri 
posal of conditions under which toreigt 
attorneys may engage in practice 
Idaho; 
the Constitution and American systen 
C,reet 
ings were sent by the Bar to Hor 
Isaac N. Sullivan, dean of the Idahe 


Bar and for twenty-five years Justice 


and by urging the teaching « 


of government in the schools 


the Supreme Court, whose eighty-sevet 
years made it impossible for him 
attend the meeting. 

Sam S,. GRIFFIN 


Secretary 


form a basis for some 


States and the experience of 


license fee from $5.00 
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NEWS OF THE BAR ASSOCIATIONS 





Maryland State Bar Association Provides Funds for 
State Annotations of American Law Institute’s Publi- 


cations 


Hears Explanation of Proposed Reorgan- 


ization of National Bar—‘‘Roger Brooke Taney 
Day’’—Able Addresses 


rty-first Annual Meeting of 

Tin Maryland State Bar Association 
t the Ambassador Hotel, At- 
New Jersey, on July 2nd, 
1936, with a large at- 
tendance President George Weems 
Willia f Baltimore, presiding. The 
unusually well represented, 

there being present Chief Judge Car- 
of the Court of Appeals, 

Samuel K. Dennis of the 


od, al t 


Suprer jench of Baltimore City, and 

ra many of the Circuits of the 
State 1 matter of history, the Bench 
f Maryland have supported the activi- 


\ssociation. 
ng, in addition to its strictly 
e, makes quite an item of its 
tures, and consequently it is 
1 by the wives of the mem- 
ers. On the evening before the official 
the meeting, a dinner and 
given for the members and 
lic mpanying them. 
isiness meeting was opened 
and the morning session 
to the reports of Officials 
nd Standing Committees of the Asso- 
luding the Committee on 
Laws, Legal Education, Grievances, 
graphy, Law Institute, and 
ttee on Commissions of 
\dministrators. 
een its custom, the Associa- 
a full Report as to the 
Law Institute, and donated 
ney to provide for the prep- 
Annotations of the Law 
pleted by the Institute. Ex- 
present of Annotations al- 
pleted. 
lation has during the past 
ted to the Court of Appeals 
hat the pre-educational re- 
rement f those desiring to be ad 
lt Bar should be laid down 
and although the Court 
its conclusion that the law 
' Maryland did not place that power 
e Court, yet the Association is still 
this procedure. Being an 
the State Legislature, the 


lations of the Committee on 
aws Education 

either to the 
un the 


egal were re- 
Executive 
Committees for further 
and report. 
ening of the first day, the 
eorge Weems Williams, ad- 
Association on the subject 
in a Maryland Court,” 











NEWMAN 
President, Maryland State Bar Association 


Hon. Joun S. 


emphasizing the proceedings before the 
State Industrial Accident Commission, 
drawing particular attention to the 
Workmen’s Compensation Act. He also 
suggested that a defendant in an auto- 
mobile case should be given the right 
to have brought into the suit any per- 
son who may have caused or contributed 
to the happening of the accident, and 
also that guests and relatives of a mo- 
torist be denied the right to sue for 
damages following an automobile acci- 
cent, unless the motorist intentionally 
caused the accident, or it resulted from 
a willful or wanton disregard of the 
rights of the passengers. 

On Friday, July 3d, the meeting was 
devoted to an explanation of the pro- 
posed reorganization of the American 
tar Association, which was made by 
\lexander Armstrong; and to an Ad- 
dress by Judge W. Calvin Chesnut, 
Judge of the District Court of the 
United States for the District of Mary- 
land, his subject being “The History of 
the Federal Courts in Maryland.” 

Judge Chesnut outlined the history of 
the Federal Court in Maryland from the 
days of the Circuit-riding Judge up to 
the present time. He pointed out that 
since 1781, when the first United States 
District Court was created, there have 
been only 13 Judges to serve on that 
Bench in 145 years, the first being Wil- 
liam served from 1791 to 


Paca, who 


1799. He pointed out each step of ad- 
vancement made in the Courts and em- 
phasized the trying times of the Civil 
War, quoted a charge made to a retir- 
ing Grand Jury by Judge William F. 
Giles, and also emphasized the impor- 
tance of citizens taking an interest in 
the Government and Courts. It was not 
only a learned address, but an intensely 
interesting one, holding an audience of 
ladies and gentlemen in rapt attention 
on what would ordinarily be consid- 
ered a dry subject. The audience 
showed its regret when he brought his 
address to a close. 

The evening session was given over 
to an address by Hon. Stanley Reed, 
Solicitor General of the United States, 
his subject being “The Constitution and 
Today’s Problems.” It was a scholarly 
presentation of Mr. Reed’s views and 
was delivered in a clear and concise 
manner. Mr. Reed pointed out the 
fact that our period is one of economic 
and social readjustment, and that legis- 
lation must keep pace with economic 
and social requirements. He stated 
that the people of America must find in 
the membership of the Bar ability to 
guide them through uncertainties to a 
type of progress which is in harmony 
both with our Constitution and with 
contemporary needs. 

On Saturday, July 4th, the meeting 
was given over entirely to what was 
termed ‘Roger Brooke Taney Day” and 
addresses were made by Alexander 
Armstrong, his subject being “A brief 
Survey of His Life;” by Edward E., 
Delaplaine his subject being “His 
Home ;” and by Hon. Dean Acheson, 
former First Assistant Secretary of the 
Treasury of the United States, his sub- 
ject being “Some Phases of His Legal 
Opinions.” 

The meeting was in celebration of the 
One Hundredth Anniversary of the 
taking of oath of office by Mr. Justice 
Taney, who was, for a long period, 
Chief Justice of the United States Su- 
preme Court. At the meeting there 
were exhibited a large portrait of the 
Chief Justice and several mementoes of 
his life, together with pictures of his 
home at Frederick, Maryland, which 
is now controlled by the Taney Associa- 
tion, and which is open to public inspec- 
tion. 

In describing the meeting it might 
be said that it was very unusual, very 
instructive, and very entertaining. Mr. 
Acheson read a very carefully prepared 
paper emphasizing the outstanding 
opinions of the Chief Justice on the 
many questions which came before the 
Supreme Court while he presided. The 
Bar of Maryland is very proud of the 
legal ability of the great Chief Justice 
and of his pure and sweet home life. 

In the evening the Annual Banquet 
of the Association was held, the Toast- 














































































































































































master being Judge Eli Frank of the 
Supreme Bench of Baltimore City. 
Judge Frank was quite happy in his 
remarks and at the same time was bold 
in stating that for the time being he 
would assume jurisdiction over the 
Maryland Bar although it then 
meeting in the State of New Jersey. 
He gave each speaker a splendid in- 
troduction and started them out with 
enthusiasm and applause. 

Addresses were made by 
elected President of the Association, 
Judge John S. Newman, of Frederick; 
by Judge J. Harry Covington of the 
District of Columbia Bar; and by Hon. 
Claud M. Sapp, United States Attorney 
for the Eastern District of South Caro- 
lina. The addresses were both humor- 
ous and instructive. 

Probably 200 sat at the banquet 
which a typical Maryland spread, 
and was prepared by R. Bennett Darn- 
all, Treasurer of the Association. 

Judge Covington appealed for action 
on the part of members of the Bar in 
the solution of the problems of the day, 


was 


the newly 


was 
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placing particular emphasis on the 
learning and courage of the Bar. Mr. 
Sapp stated that while he realized the 
troublesome times in which we are now 
living, yet he felt that with cool heads 
everything would come out all right as 
in former periods of distress and panic. 
He gave many apt and striking illustra- 
tions from the lives of the people back 
home, and especially those of the Negro 
race. 

The newly elected Officers of the As- 
sociation are: President, John S. New- 
man of Frederick City, Maryland; Sec- 
retary, James W. Chapman, Jr., of 
saltimore, Maryland; Treasurer, R. 
Bennett Darnall of Baltimore, Mary- 
land; together with an Executive Coun- 
cil consisting of Frederick W. Brune 


and Allan H. Fisher of Baltimore, H. 
Courtenay Jenifer of Towson, and 
James Clark of Ellicott City. Vice- 


Presidents 
the eight Circuits. 
James W. CuapMan, Jr., 
Secretary. 


were elected from each of 


Minnesota State Bar Association to Make Drive for 


Establishment of Judicial 


Office of Statute Revisor 


Council and Creation of 
Plan for Improved 


Organization of Profession Approved 


CONCENTRATED legislative 
A drive in 1937 to secure the estab- 
lishment of a Judicial Council and the 
creation of a Statute Revisor, will be 
made by the Minnesota State Bar Asso- 
ciation as the result of action taken at 
the annual meeting of the Association 
at Breezy Point Lodge, Pequot, Minne- 
sota, July 8th, 9th and 10th. 

The Association also adopted a reso- 
lution approving the plan for. bringing 
sbout a representative and improved 
organization of the legal profession of 
the United States as prepared by the 
Coordination Committee of the Ameri- 
can Bar Association. 

A new feature of the meeting this 
year was the conferences, at which 
various 
members of the Association 


were discussed by 
Among the 
topics discussed were “Real Property 
Law,” “Extraordinary Writs in the 
Supreme Court,” “Practice Before Fed- 
Tribunals,” and “Administration 
and Effect of Social Security Legisla 


subjects 


eral 


tion, both State and National, on the 
Average Client.” 
On the recommendation of its com- 


Jurisprudence and Law Re- 


mittee on 
form, the 
pointment of a 
study the question of 


Association directed the ap- 


special committee to 


substituting the 








Hon. M. J. 


President, Minnesota State 


DOHERTY 
Sar Association 


rules of Comparative Negligence for the 
rule of Contributory This 
committee will report back to the mid- 


Negligence. 
winter meeting of the Association. 
The principal address was delivered 
by Judge Orie L. Phillips of the United 
States Circuit Court of Appeals on the 





subject, “Historical Analogies and Pres. 
ent-Day Tendencies.” 

Officers for the ensuing year who 
were elected are President, M. | Do- 
herty, E-1006 Ist National Bank Build- 
ing, St. Paul; Vice-President. James H. 
Hall, Marshall; Treasurer, William ¢ 
Graves, 520 Endicott Building, St 
Secretary, Donald C. Rogers, 600 Ney 
York Life Building, Minneapolis 

Donatp C. Rocers, Secretary. 


Paul: 


New Jersey State Bar Asso- 
ciation Approves Coordina- 
tion Plan to Be Acted on 
by American Association 
Section of Banking 
Law Created 


HE thirty-eighth annual meeting of 
the New Jersey State Bar Associa- 
tion held at the Marlborough-Blenheim 
Hotel in Atlantic City, New 


June 5 and 6, 1936, was very weil at- 


Jersey, 


tended. Election of officers for the 
ensuing year, the creation of a new 
Section of Banking Law, the acceptance 
of the Coordination Plan of the Ameri- 


can Bar Association, the presentation 


of an exhaustive report giving the 
present status of unauthorized practice 
of the law in New Jersey as compared 
with other states, a well-attended ban- 
speakers, 


of the high lights of the 


quet with most interesting 
were a few 
meeting. 

There were three business sessions 
all of which were presided over by Hon 
Herbert C. Bartlett of Vineland, Prest- 
dent of the Association. 

The new officers and directors for the 
ensuing year who were elected during 
the first session upon nomination of the 
Committee of which Mr. Josiah Stryker 
was Chairman are: President, Mr. Wil- 
liam W. Evans of Paterson; First Vice 


resident, Mr. Arthur T. Vanderbilt of 


Newark: Second Vice President, Mr 
William J. Morrison, Jr., of Hacken- 
sack: Third Vice President, Mr. Wil- 


liam D. Lippincott of Camden; Treas- 
urer, Mr. Joseph J. Summerill, Jr., ot 
Camden; and Secretary, Miss Emma I 
Dillon of Trenton; Directors Mr 
Allen B. Endicott, Jr. of Atlantic City 
Mr. Julius Sklar of Camden, and Mr 
Sordentown 

\ssocta- 


Jav B. Tomlinson of 


The growing interest in the 
: -ated 
tion throughout the state was ndicate 
by the report of the Committee on Ad- 


which Mr. David Arm- 


strong of Rahway was Chairman which 
members 


missions, of 


net increase of 140 
The new 


showed a 
Tumor 


during the past vear 
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Law sections and the 


ction of the Association 


the unauthorized practice 


re all contributing factors 
ise during times which are 
the profession. 
tee on Legal Aid with Mr. 
erry of Camden as Chair- 


n appointed during the 
its first report. This 


ture of a tentative survey 
mmittee has not been in 


enough to have made 
study of this question. 


ittee on Americanization 


B. Zabriskie of Hacken- 


an did some interesting 


the year. The report was 


in its recommendations 


that the activities of the 


this line are growing 


Section which was cre- 
go reported through its 
Julius Sklar of Cam- 

showed that this sec- 
rmly organized and its 
ell directed. There has 
operation between the 
Section and the officers 
f the Association during 
hich is expected to con- 


n Banking Law held its 
eeting immediately prior 
f the annual meeting of 
Mr. Nathan Bilder of 
vly appointed Chairman 
reported that good prog- 
made with the organiza- 
was expected to have 
rating by the fall. Much 
licated in this new ven- 


thy report on the unau- 
e was made by Mr. Mil- 
f Newark, Chairman of 

This report showed 
iustive research into this 


) an aggressive attitude | 


the Committee to correct 
have grown in New 
| recommendations were 


\ssociation. This report, 


Committee on Legisla- 
Mr. William W. Evans 
wed that these two com- 
vorked together very 
the past year, especially 
ve a civil practice law 
nalize the unauthorized 
ractice of the law, as yet 
oth reports stressed the 
ction on the part of the 


the widespread practice | 


than lawyers. The ques- 
tion of the Bar, a phase 
y a special committee of 
headed by Mr. Edmund 








S. Johnson of Jersey City, was also 
seen as closely interrelated with these 
other problems. There will be continued 
cooperation between these three active 
committees. New Jersey has embarked 
on an aggressive campaign to study and 
solve this more important problem 
within this state. 

Dr. Frank Kingdon, President of the 
University of Newark, delivered an ad- 
dress on Friday evening under the topic 
of “A Growing Conviction.” He 
stressed the fact that law and lawyers 
are part of a great social movement and 
that we can be of greater service to our 


fellowmen by looking beyond the strict 
confines of the profession. 

Hon. William L. Ransom, President 
of the American Bar Association, gave 
an informal address on the new plan 
of that Association. One of the most 
interesting parts of his talk was the 
encouragement of the idea of studying 
the activities in other State Bar Asso- 
ciations. This tends to strengthen the 
individual states. The problems of inte- 
gration of the Bar and unauthorized 
practice of the law would seem to be 
those which have occupied many of the 
states in recent years. Judge Ransom’s 





THIS EXTRA MARGIN OF SAFETY 


Costs Nie More 





a 50% of all Assets are in Cash and Government Bonds. 


2. 95% of all Government Bonds Mature within 5 Years. 


3. Substantial Reserves Carried for (a) Losses; (b) Rein- 
surance; (c) Contingencies. 


4. An Uninterrupted Record of Growth Through Both 


Good Times and Bad. 





Security must be the first consideration in an in- 
surance investment, for Security is the reason for 


insurance. 


Experienced counselors favor Lumbermens be- 
cause here they find an extra margin of financial 
safety coupled with the 23-year record of divi- 
dend payments to policyholders which have 
reduced their insurance costs. 


Whether you are buying automobile or general 
casualty insurance for yourself, or recommending 
its purchase for a client, it will pay you well to 
secure complete information on the advantages 


Lumbermens offers. 


A financial statement will be furnished upon request 


LUMBERMENS MUTUAL CASUALTY COMPANY 


“World's Greatest Automobile Mutual” 
Home Office: Mutual Insurance Building, Chicago, U. S. A. 


Insuring good risks in all classes of business 
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Wittiam W 
New 


Association 


EVANS 
State Bar 


Hon 


President, Jersey 


talk was very well received and the 
members present at the meeting were 
much heartened by the fact that our 


continued efforts to meet our problems 
in New Jersey will eventually meet with 
they 
again, the 


success as have in other places 
need for coordinated 
After Judge Ran- 
Stern of New- 


(once 
effort was apparent. 


som's talk, Mr. Louis E. 


ark, Chairman of the Committee to 
study the proposed Coordination Plan of 
the American Bar Association, pre- 
sented the report of the study of that 
committee with recommendations that 
we direct our delegates to vote for the 
plan. It was noted with much pleasure 
that Mr. Sylvester C. Smith, Jr. of 


Phillipsburg, one of our active members, 
the Committee of 
Association 


is the Chairman of 


the American Bar which 
finally evolved the prop sed plan. 
At the last 


Bartlett, the 


business session, Judge 


retiring president, ad 
dressed the members on the topic “The 
Lawver—What of the This 
plain present 
status of the 
concluded with a quotation that the only 


Future ?” 
statement of the 
practice of the 


was a 
law and 


way there could be the proper protec- 
tion to the public through the upholding 
of the work 
is through the 
of the profession 

The sincere and successful leadership 
of Judge Bartlett during the past year 
was expressed through a motion from 
the floor and the respectful rising vote 
and applause at the conclusion of his 


talk. The William W 


sented with 


and traditions of the Bar 


effort of every member 


new president, 


Fvans of | 


‘aterson, was pre 





the gavel of the Association by Judge 
Bartlett, the retiring president. Mr. 
Evans outlined the current problems of 
the Association, expressed his apprecia- 
tion at the great honor which had been 
conferred upon him in having been 
made president, and asked for the same 
cooperation which has been given him 
heretofore particularly as Chairman of 
the Committee on Legislation. 

The annual dinner which held 
in the Wedgewood Room of the same 
hotel, was the attended to date. 
The guests of honor were members of 
the Judiciary of the State and the Presi- 
dent of the American Bar Association, 
with Judge Herbert C. Bartlett as the 
There were orches- 


was 


best 


genial toastmaster. 
tra music and singing by the Atlantic 
City Male Chorus which were well re- 
ceived. Hon. Thomas J. Brogan of 
Jersey City, Chief Justice of the State 
of New Jersey, spoke on “The Judiciary 
and the Bar.” Justice Brogan’s address 
showed that he is keenly appreciative 
of and interested in the problems of the 
members of the Bar. A number of 


humorous reminiscences indicated that 


he had not forgotten some of his own 
experiences as a _ practitioner. We 
learned that our Chief Justice is an 
understanding friend of the profession 
as well as a profound jurist. 

The first speaker to come from the 
Federal Bureau of Investigation of the 
Department of Justice to 
meeting of the Association was Hon. 
Hugh H. Clegg, its Assistant Director. 
Mr. Cleg 


4'4 addressed us on 
sade of Crime” 


ld 
address any 


‘The Cru- 
pictured the 
his crimes, his opportunities 


and he 
criminal, 
to escape the law, and other advantages, 
in such manner that no person present 
could escape the realization that there 
is an individual responsibility to helf 
wipe out this scourge of our day. 

the 
the banquet, there was 
Those 
tended the annual meeting felt that much 
had 


friendships renewed, and much inspira- 


In addition to business of the 


meeting and 
much social activity. who at- 


work been accomplished, many 


tion gained during the week end. 
EmMMA FE, DILLON, 


secretary 


Ohio State Bar Association Votes Overwhelmingly for 
Plan for Appointment of Justices of the Supreme Court 
and Courts of Appeal— Solicitor General Stanley 
Reed Speaks on the Constitution. 


HE Ohio State Bar Association 
i ge for its Summer Meeting 
in Columbus on July 9, 10 and 11. The 
fact that these dates coincided with 
some of the hottest weather on record 
in Columbus did not prevent the carry- 
ing out of an extraordinarily full pro- 
gram for each of eight general sessions 
and the various section meetings. 
Greatest interest centered in the dis- 
cussion of the report of the Committee 
on Selection and Tenure of Judges. 
More than two hours of the Thursday 
afternoon session were devoted to this 
matter and the meeting 
whelmingly for a plan by which the 
Governor will appoint, subject to con- 
firmation by the Senate, each of the 
Justices of the Supreme Court and of 
the Courts of Appeal, from a list of 
than three or more than five 
persons recommended by the Judicial 
Council. The Council of the 
Chief Justice of the Supreme Court, a 
judge of the Court of Appeals, a com- 
mon pleas judge, a municipal judge, a 
probate judge, and three practicing at- 
torneys. The judges so appointed are 
to run against their record every six 
vears—the question on the ballot being, 
“Shall this judge be retained in office ?” 
Charles W To- 


voted over- 


not less 


consists 


President Racine of 








Hon. Georce R. Murray 
Association 


Pre sident, ( Yhio State Sar 


lor 
ledo called the convention to ora 


Thursday morning, July 9. This sess 
was devoted largely to committee Tt 
Among these were the reports 


ports. 
of the Committee on Insurance Prac 
tice and the Committee on Unatr 


} tornietT 
thorized Practice of Law Phe 
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adjusted 
varving 
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nity 


been cooperating with 

being conducted by 
sion of Insurance into 
claims, to determine if 


rs, Insurance representa- 


had been guilty of 
The committee was 
inue its work. The re- 


nauthorized Practice Com- 


Warner of Toledo, 
hasized the fact that in 
is chiefly and almost 
the courts. A program 
point out the public 
suppression of wunau- 
of law was recom- 


afternoon session was 
to the matter of judicial 
dicated above Other 
red (all of which fell 


pe of the Committee on 


tration and Legal Re- 


marriage, divorce and 


plification of trial proce- 


ition of inferior courts. 
Session Thursday 
lress was delivered by 
Murray Seasongood of 
he subject, “Is Law the 
eason ?” He recom- 
re be apportionment of 
gligence and negligence 
‘ordingly, likewise the 
of court, permitting 
er for loss of her hus- 
ind consortium, allow- 
ses to defendants in 
ses, abolition of the 
een governmental and 
tions of municipalities, 
liable for negligence, 
parties to moot cases, to 
to conclusion. 
ng was devoted to com- 
d an address by James 
Counsel for the Re- 
nance Corporation on 


Some Corporate Reor- 


blems.” The Friday 
heard Solicitor-Gen- 
ed discuss “The Con- 
Institution.” The 
rnment, he stated, are 
a system of govern- 

x panded, contracted, 
ljusted to meet the 
the nation. In con- 

| out that the oppor- 
essity for the Govern- 
people cannot be 

rigid limits, that the 
lf states no such bounds, 
ng, vital institution, 
guide, not to curb 
ental processes, and 
true and apply our 
preserve, protect and 
titution of the United 


ssion Friday evening 
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25% IN CASH 
100% IN PEACE OF MIND 


How many companies have paid 25% or more in 
cash each year since their formation? How many 
pay constant returns in peace of mind? 

IRM fire insurance is an investment in sound in- 
demnity that has returned to policyholders 25% 
of their premiums annually. It is also an invest- 
ment, in regular inspections by trained fire-pre- 
vention engineers, that will pay even more in al- 
leviating worry over the ever present danger of 
fire. 

If you are the insurance investor for your com- 
pany, firm or family — or if you act in an advisory 
capacity for those who do buy 
fire insurance—we believe that 
you will be interested in our 
booklet, “The Improved Risk”; 
it will be sent upon request. 


IMPROVED RISK MUTUALS 


75 FULTON STREET, NEW YORK 





A nation-wide organization of old established, legal reserve 
companies writing the following types of insurance: Fire 
@ Sprinkler Leakage @ Use and Occupancy @ Tornado and 
Windstorm @ Earthquake @ Rents @ Commissions and Profits 
@ Riot and Civil Commotion @ Inland Marine. 
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Senator King of Utah deplored the U.S. Department of Justice on the sub- 
currents of political and economic ject, “Crime and the Federal Bureau of 
thought which are disturbing the na- Investigation.” At the Annual Banquet 
tion, and bringing confusion, uncer- on Saturday evening a humorous ad- 
tainty, and doubt with respect to certain dress “Ad Interim’ was delivered by 
matters hitherto considered fundamental. Robert C. Dunn of Toledo. This was 
He urged the preservation of constitu- followed by the principal address by 
tional landmarks to the end that the Hon. William J. Donovan, formerly 
United States might be a light and in- Assistant Attorney General of the 




















































spiration to other nations. United States, who discussed the pres- 
The Saturday sessions were devoted ent state of democracy in America. 

to committee reports and election of The first session of a Council of Dele- 

officers. Hon. George R. Murray of gates was held on Thursday. Other 


Dayton was elected President, and special meetings were held on insur- 
J. L. W. Henney of Columbus was re- ance law, municipal law, real estate law, 
elected Secretary and Treasurer and taxation law. The Prosecuting At- 

The Saturday Luncheon Meeting was torneys’ Section and the League of 
addressed by Harold Nathan of the Ohio Law Schools also met. 


Wisconsin State Bar Association Holds Highly Success- 
ful Annual Convention—Record Membership Reported 
Addresses Make Program of Practical Value to Hox. R. B. Gravs 


- President, Wisconsin State Bar Associat 
Average Lawyer, Etc. 





HE Association was fortunate this tion, the necessity for it, and the obli- during the past year, particularly wit! 

year in that many factors seemed gations which the Bar, through its reference to the integrated bar pla 
to contribute toward making the annual organizations, owes to itself and to the He told what was done in support 
convention one of the best, if not the public. He paid high tribute to Wiscon- it in the legislature and enumerated 


best, the Association has ever held. The sin lawyers and judges and expressed various reasons advanced in favor of 
efforts of the program committees to appreciation for aid and support they the Integrated Bar bill and the objec- | 
make the papers and the discussions of have given to the things the American tions raised by those who opposed it 
practical value to the “average lawyer,’ Bar Association is trying to do. He When the bill came up for discussior 
were successful and probably helped in- pointed out how lawyers once spoke as_ in the assembly he was shocked at the 
crease attendance, which was the largest individuals in advocating causes but words of abuse and calumny leveled at 
in several vears. now speak and act through representa- the legal profession. Attempting 
The entertainment features were more tive organizations, and said “our great analyze this apparent general attitude 


elaborate than usual, and seemed to meet consideration is what the average law- of distrust and disrespect toward the 
with general approval. The gathering yer, the whole profession, can and will profession, he suggested it might be due 
“around the punchbowl,” the “cocktail do for his state and country, for the in part to the practice, indulged in | 


yy 


hour,” the swimming and diving exhibi- public, and for the better administra- many speakers, of painting “beautifu 


tions by experts, the cabaret party at tion of justice and the preservation of word pictures” of the high ideals and 
Lawsonia Monday evening, and the liberty, opportunity and security for the standards of the profession, whicl 


dance and floor shows at Sherwood American people.” He also stressed the though true in a sense, are an exagger- 


Forest hotel, all in addition to the usual need for unity of the legal profession ation when compared with “practica 
golf and bridge tournaments, were sand- in the city and county bar associations conditions and defined remedies” 

wiched in between sessions so as to and the federation of these groups into they actually exist and as compar 
interfere as little as possible with the state associations. Truly representative with the requirements laid down by ou 


more serious parts of the program. organization is being accomplished in text books on legal ethics. He s 
These “lighter” features helped meas- nearly half the states through adoption also we have been acting the « 
urably to a wider and more cordial of the integrated or inclusive bar, he capacity of preacher and performer 
acquaintance among the members and said, while in many other states the somewhat difficult positio1 He sug 
their wives, and a good fellowship, integrated bar is the foremost issue. He gested we should cease broadcasting 
which, it is safe to say, has not been expressed belief that within a few years that we have a few errant brothers 
equalled in any previous gathering of practically every state in the union will among us, and should go “\ yrousl 
the Association. Ideal weather through- have either an all-inclusive or a strongly and manfully about correcting” th 
out added to the comfort, pleasure, and majority organization of their bar. situation, but quietly and without tus 
enjoyment of everyone, and aided mate- Mr. Harrison’s address was most and feathers. He recommended adver 
rially to make the whole program run humorous and pleasing. He held the tising our virtues rather than our faults 
through smoothly and without a hitch. interest of his large audience from be- and suggested an efficiently organize 
We were pleased and honored to ginning to end and kept them filled and coordinated bar would tin pe 
have as our guests William L. Ransom, with irrepressible laughter most of the forming the work ahead of us He x 
president, and Mrs. Olive G. Ricker, time. lieves the Bar is overcrowded 1 adv 
executive secretary, of the American The addresses by Judge Ransom and cated restricting admissions to 5 
Bar Association; also Mr. and Mrs. Mr. Harrison will be printed in full in number as can “adequately ¢ the pr 
Harvey T. Harrison of Little Rock. the 1936 Proceedings. fessional work of society.” 
Arkansas. Judge Ransom delivered an President O6estreich’s address re- Following the President's address 


vers 


impressive message as to bar organiza- viewed the work of the Association the Association listened to a 
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“IN ALL WAYS WE FIND THEM TO OUR LIKING” 


This quotation is from the following powerful endorsement of our new work— 


AMERICAN JURISPRUDENCE 


From our metropolitan areas to the one-lawyer towns AMERICAN JURIS- 
PRUDENCE is meeting a similar enthusiastic endorsement from the Bar. 





HADSELL, SWEET, INGALLS & LAMB 
Financial Center Building 
San FRANcIscO 


April 16, 1936 
Mr. Frederick Moss 
San Francisco, California 


Dear Mr. Moss: 


Some days ago the Lawyer's Co-operative Publishing Company made 
delivery to us of the first two volumes of ''AMERICAN JURISPRU- 
DENCE.'' We take it that this was done at your suggestion. 


We have now had a chance to examine these books and in all 
ways we find them to our liking. Particularly the many references 
to different works on selected cases such as A.L.R. We have always 
felt that R.C.L., which ''AMERICAN JURISPRUDENCE'' succeeds, was 
the outstanding work in the treatment of general principles of law. 
The new ''AMERICAN JURISPRUDENCE'' greatly amplifies and extends 
R.C.L. The entire editorial work is so clear and well stated that 
it leaves little to be desired. 

When the books arrived we had occasion to check out a pending 
question on the subject of abatement and revival. There was op— 
portunity to study that article in Volume I. The question with which 
we were concerned was of an involved character, but we were able to 
find it fully treated in ''AMERICAN JURISPRUDENCE''; also the cita- 
tion of a California case to support the text. 

We trust that the publishers will complete this new work as 
soon as possible, because we anticipate it will be of great and 
lasting value. 

Yours very truly, 
HADSELL, SWEET, INGALLS & LAMB 


EAI: MPM (Signed) Everett A. Ingalls 





Since the above letter was written, volume three of AMERICAN 
JURISPRUDENCE has been delivered and volumes four and five 


are rapidly nearing completion. Investigate while the unusual 





charter subscriber offer is still in effect. 





Published and sold exclusively by 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. - Rochester, N. Y. 
BANCROFT-WHITNEY CO. ° ° " ° ° San Francisco, Calif. 


as 
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SKILL 
EXPERIENCE 
INDUSTRY 
INTEGRITY 


Over and over again, with as much 
emphasis as possible, the NATIONAL 
SHORTHAND REPORTERS AS- 
SOCIATION emphasizes the qualifi- 
cations of a competent shorthand re- 
porter to its membership over the United 
States, the better to serve the bar, the 
bench and the litigants, who are primar- 
ily interested in the success of our court 
system. Most competent reporters in the 
country are Association members. Your 
record depends upon the expertness of 
the reporter, and your employment or 
recommendation of one is too serious a 
matter tor experiment 


\. C. Gaw, Secy., 


Elkhart, 


Indiana 





reported—‘The Record 


Never I orgets. 











esting and valuable report of the Com- 
mittee on “The 
presented by John P. McGalloway, Fond 
Discussion of the 


Forgotten Lawyer,” 
du Lac, as chairman. 
report followed by Glenn W. Stephens, 
Madison, who personally conducted an 
independent survey. The report empha- 
sized the necessity of professional con- 
tact through Bar organizations, keeping 
up the membership, continuing publica- 
tion of the Bulletin and the holding of 
annual and sectional meetings. The 
report also recommended a plan to wel- 
come new lawyers into the profession 
admitted to 
practice, the institution of “the expe- 


in groups when they are 
service,” and conducting 
It particularly em- 


rienced lawyer 
elections by mail 
phasized the importance of building up 
the membership and called on all mem 
bers to help in this by asking their non- 
friends to Interesting 


member jon, 


discussion of the followed by 
Walter T. Bie, Green Bay, Reuben W 
Peterson, Berlin 

The report of the 
Coordination of the Bar was presented 
by T. P. Silverwood of Green Bay, and 
Carl B Milwaukee, at the 
of which the Association 
mously to approve the plan for coordi 
American Bar 


report 


Committee on 


Rix, close 


voted unani 


nation now before the 
Association 

The membership committee reported 
making a total of 


1.776, the largest yet reported, and com 


185 new members, 
prising more than half the lawyers in 
the state. 

In addition to the usual 
of which contained valu- 


committee 
reports, many 
able recommendations, the program in 
cluded a “Legal Clinic” on the subject 


of Federal Liens, the discussion of 
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which was led by Heber H. Pelkey of 
Appleton and Glenn Bell, of Madison. 
a discussion by 
Milwaukee, of 


This was followed by 

Claude J. Hendricks of 
“Proposed Legislation to 
Doubts Upon Real Estate Titles by the 
Ransom, 205 


Remove 
opinion in Douglas vs. 
Wis. 439, 

Hon. August C, 
judge, Madison, spoke on the subject 
of Problems in Trials. 
filled with valuable suggestions for the 
conduct of 
work before the trial 


Hoppmann, circuit 
His address was 


proper attorneys in their 


courts, given, of 
course, from the point of view of the 
trial judge. 

All three of the 
ferred to were procured with a view to 


numbers above re- 


making the program of practical value 
and interest to the “average” lawyer in 
his every day work, and were highly 
successful in accomplishing that object. 
Election of officers for the ensuing 
year resulied as follows 
President, Ray B. Graves, Wisconsin 
Rapids; Vice President, Benjamin Poss, 
Milwaukee ; 


Gilson G. Glasier, Madison. 


Secretary and Treasurer, 


Board of Governors, by circuits: 


First: Edward J. Ruetz, Kenosha; Sec- 
ond: Edmund B. Shea, Bernard V. 
Brady, Reginald I. Kenney, Ralph M. 
Hoyt, John C. Warner, Joseph P. 


Brazy, Michael J. Dunn, Jr., George P. 
ittenheim, and Eugene P. Meyer, Mil- 
waukee; Third: Frank B. Keefe, Osh- 
kosh; Fourth: Oscar L. Wolters, She- 
boygan; Fifth: W Prairie 
du Chien; Sixth: C. H. Schweizer, La 
Seventh: Walter Melchior, 
New London; Eighth: Spencer Haven, 


R. Graves, 
Crosse: 


Ninth: Norman Quale, Bara- 
boo, and William Madison - 
Tenth Alfred S. Bradford, Appleton ; 
Eleventh : Barstow, Apple- 
ton; Twelfth: William H. Dougherty, 
Thirteenth: E. A. Kletzien, 


Hudson; 


Rvan, 
Barney B. 


Janesville ; 


Menomonee Falls; Fourteenth: T. P. 
Silverwood, Green Bav; Fifteenth: 
C,. E. Lovett, Park Falls; Sixteenth: 
Francis J. Golden, Merrill; Seven- 
teenth: Eli S. Jedney, Black River 
Falls; Eighteenth: John P. McGal- 
loway, Fond du Lac; Nineteenth: C. B. 


Culbertson, Stanley, and Twentieth: 


Pierre Martineau, Marinette 
GILson G, GLASTER, 

Secretary and Treasurer. 
Bar Association of Northwestern 

Kansas 

The Bar Association of Northwestern 
Kansas held its eighth annual meeting 
at Goodland, June 13. President W. 
D. Vance called the Association to or- 
The invocation was delivered by 
Pohlmann, and the ad- 


cer. 


Reverend C. F. 


dress of welcome was given by Hon. 
Charles I. Sparks. Responses were 
made by L. A. MecNalley, of Minne- 
apolis, for the Northwestern Kansas 














We SELL everything in LAW BOOKS 
NEW AND USED, for Lawyers, | ibraries 
and Students. We also want to BUY many 
items which are USELESS to you Send 


for our list of BOOKS WANTED 


ILLINOIS BOOK EXCHANGE 
337 West Madison Street Chicago 








ANDERSON 


CINCINNATI 








PUBLISHERS OF 


GOOD LAW BOOKS 


SINCE 1887 





Nothing can take the 
place of a good text 
book on the subject 


The W. H. Anderson Company 


CINCINNATI 











Bar, by H. W. Stubbs, of Ulvsses, Pres- 
ident, for the Southwestern Kansas Bar, 
and by Hon. John S. 
peka, President, for the State Bar of 
Kansas. 


An address on 


l Jawson, of To- 


“Some Problems in 


was then deliv 
Bartlett, of Ells 
Relihan, of 


Probate Jurisdiction” 
ered by Samuel E. 
worth, after which A. W. 
Smith Center, spoke on “A Division ot 
the United States District Court for 
Western Kansas.” 

At the afternoon session, Mr. A. M 
Cowan, of Wichita, spoke on “Integra 
tion of the Kansas Bar.” A number of 
other addresses were delivered and fol- 
Reports 


lowed by general discussion 


of standing committees were then re- 
ceived. 

The official year was changed to end 
Fi 
nances were reported in good condition 
The meeting in 1937 will be at Norton 
The officers for 1937 are: President 
E. E. Euwer, of Goodland; Vice-Prest- 
dent, J. F. Norton; Secre- 


mn nthal. of 
tary-Treasurer, Ruppenthal, of 


December 31 instead of June 3U 


Bennett, of 
J. CG. 


Russell. 

The big features of the meeting were 
discussions of integration of the bar, and 
revision of probate procedure Austin 
M. Cowan’s address on integration by 


. . Neem. 
rule of the Supreme Court was illum 
inating. Numerous 


1 of- 
bar were al at 


answered. The gener: 
titude was favorable 
J. C. RUPPENTHAI 


Secretary 





questions by the 
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Hor 
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Ho 
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